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INTERNATIONAL PARENTAL
CHILD ABDUCTION

THURSDAY, FEBRUARY 27, 2014

U.S. SENATE,
COMMITTEE ON FOREIGN RELATIONS,
Washington, DC.

The committee met, pursuant to notice, at 11:15 a.m., in room
SD-419, Dirksen Senate Office Building, Hon. Robert Menendez
(chairman of the committee) presiding.

Present: Senators Menendez, Boxer, Corker, and Johnson.

OPENING STATEMENT OF HON. ROBERT MENENDEZ,
U.S. SENATOR FROM NEW JERSEY

The CHAIRMAN. Good morning. This hearing will come to order.
Let me welcome our panelists. Thank you for being here to help the
committee better understand the scope and nature of the tragic
problem of parental child abductions around the world and what
we can do to change the dynamic. We look forward to your perspec-
tive on the international implementation of the 1980 Hague Con-
vention on Civil Aspects of International Child Abduction and on
the effectiveness of our government’s efforts to bring these children
home. I am particularly interested in what we can do to help the
parents of these children and what new tools may be available to
prevent more abductions in the future.

Each year over a thousand children are abducted from American
homes and taken to a foreign country. Too often, they are perma-
nently out of reach of U.S. law and are never returned. It was
David Goldman’s extraordinary 5-year battle to bring his son,
Sean, home from Brazil that helped highlight the horrendous prob-
lem of international parental child abduction. David Goldman, who
will be on our second panel, is from New Jersey, which brings this
close to home for me. But far too many parents have waited far too
long for the return of an abducted child and David has helped focus
the world’s attention on the heartbreak of child abduction.

As a parent, I can only imagine the emotional toll of having a
child abducted and taken abroad, and being helpless to try to bring
the child back. That is why we are here today: to learn what more
we can do to bring these children home.

Also today with us from New Jersey is Bindu Philips, who lost
her twin sons, Albert Philip Jacob and Alfred William Jacob. Their
father, Sanil Jacob, took the family to India on an impromptu vaca-
tion and kept them there against their mother’s wishes. For 5
years Bindu Philips has fought legal battles, and the case has been
pending for 4 years before the Supreme Court of India. The New
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Jersey Supreme Court has given Bindu Philips legal and residen-
tial custody, but the court’s requests have been ignored. The fact
is India is not a signatory of the Hague Convention. As of now, the
case has not been resolved.

The U.S. Senate ratified the Hague Abduction Convention to cre-
ate a civil framework for the quick return of abducted children.
But, though the Convention has helped to return many children, it
is by no means foolproof. In countries that are a part of the Hague
Convention, 73 percent of abducted children are returned.

But if a child is abducted to a country that does not participate
in the Convention, the rate of return of children is 27 percent. And
at the end of the day, the rate of return of abducted children
should be 100 percent.

Today we hope to gain insight into how we can move toward that
mark, how we can do more to prevent there from being safe havens
anywhere in the world for those who abduct children, and how we
can better assist parents in bringing abducted children home,
where they legally and rightfully belong.

As part of that effort, this committee is looking at legislative op-
tions and is now reviewing language. My hope is that we can make
the House-passed Goldman bill even better by bolstering preven-
tion options so that children are less likely to be abducted in the
first place.

With that, let me turn to Senator Corker, the distinguished rank-
ing Republican on the committee, for his remarks.

OPENING STATEMENT OF HON. BOB CORKER,
U.S. SENATOR FROM TENNESSEE

Senator CORKER. Thank you, Mr. Chairman. In particular, I like
the way you ended your comments there. I think there are some
preventative things that can be done and I appreciate the way all
of us are thinking that way, and especially your comments and for
having this hearing; and to our witnesses, who I know have very
compelling stories today.

Child abduction is a difficult emotional issue by itself, but the
challenges of international child abduction, where a parent is re-
sponsible for the abduction, make it both heartbreaking and very
complicated to address through diplomatic and legal channels. The
United States has ratified, as the chairman mentioned, the Hague
Convention on the Civil Aspects of International Child Abduction.
And while I believe the State Department is willing to recognize
that it is effective to some degree, my understanding is the Depart-
ment also sees some real limits to the Convention.

Both the State Department and the Justice Department have
their respective ways for addressing these abductions. The State
Department has diplomatic tools to engage foreign governments,
and the Justice Department has law enforcement tools to bring
law-breaking parents back to the United States. These methods
have their limits and we have some experts and parents here today
who can talk us through some of the limits and how we in Con-
gress might address them.

I hope this committee will take a sober, 360-degree view of the
broader problem of international abduction and see how we can
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better use the tools we have and consider adding tools that we
might also need to bring more kids home.

Thank you very much. I know a number of the witnesses today
have been pushing this weekly and I thank them for their diligence
and understand their great concern. Thank you.

The CHAIRMAN. Thank you.

Our first panel of the day is Ambassador Susan Jacobs. She is
a leading voice on this issue and is the Special Advisor for Chil-
dren’s Issues at the State Department. So, Ambassador, welcome.
We look forward to your insights. Your full statement will be in-
cluded in the record without objection and we would ask you to
summarize it in 5 minutes or so, so that we can proceed to a dia-
logue with you. With that, Ambassador, you are recognized.

STATEMENT OF HON. SUSAN JACOBS, SPECIAL ADVISOR FOR
CHILDREN’S ISSUES, BUREAU OF CONSULAR AFFAIRS, U.S.
DEPARTMENT OF STATE, WASHINGTON, DC

Ambassador JAcOBS. Thank you very much, Chairman Menen-
dez, Ranking Member Corker, Senator Johnson. Thank you very
much for this opportunity to explain the Department of State’s
work on behalf of children and families affected by international
parental child abduction. As you well know, there are not many
issues in which there is consensus in Washington. However, on this
issue the Department of State and the Congress share the goals of
preventing international parental child abduction, expeditiously re-
turning children to their homes, and strengthening and expanding
the Hague Abduction Convention.

Every abduction case is difficult and extremely painful for all of
those involved and I am lucky to have a terrific team solely dedi-
cated to this issue. However, we know that the status quo is not
enough. We are constantly identifying new ways to strengthen our
bilateral relationships in an effort to resolve individual cases and
to generate changes that will positively impact all future cases. We
welcome additional tools to help us resolve abduction cases and we
look forward to continue working with you on legislation to this
end.

I was appointed special advisor for Children’s Issues in 2010 and
I have to say that one of the most heartbreaking issues that I work
on involves children who are abducted and wrongfully separated
from a parent. I know that many Senators have tried to help par-
ents in their States reunite with an abducted child and we have
12;111 seen the frustration and the pain firsthand and we all want to

elp.

There is no one way to resolve an international parental child ab-
duction. We are working to address a problem that is viewed and
handled differently based on the country involved and its laws per-
taining to child custody.

The hardest part of my job is when parents have tried everything
to effect the return of their child with no success. My experience
in working with these cases is that the Hague Abduction Conven-
tion is the best way to resolve them. The Convention is a critical
tool that deters abductions from taking place, provides a civil rem-
edy for resolution, mandates prompt action, and encourages vol-
untary solutions.
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Since the treaty entered into force for the United States in 1988,
the Department has aggressively promoted ratification of, and ac-
cession to, the Convention throughout the world. In the last 2 years
the Department has reviewed and the government has accepted
four new Convention partners: Singapore, Morocco, Trinidad and
Tobago, and the Republic of Korea.

In addition, we are very pleased that on January 24 of this year
Japan took the final steps to ratify the Convention and will become
a treaty partner on April 1. This is a critical step in the effort to
ensure that future abductions to Japan have the possibility of reso-
lution through the Convention. Our discussions with the Japanese
about the Convention have led to some positive changes in their
government’s engagement in abduction matters across the board
and we will continue to engage them on resolving the existing cases
in the spirit of the Convention. We have made it clear to the Japa-
nese that these cases will continue to be a priority for the United
States Government.

While we continue our work to expand the Convention, we are
also closely monitoring our current treaty partners to ensure that
they are meeting their responsibilities under the Convention. We
utilize several diplomatic tools to address compliance concerns. We
have the highest number of cases with Mexico and Mexico has
transformed in the last few years from a very problematic country
to a productive Hague partner. This is the direct result of Depart-
mentwide efforts to cultivate relationships with key Mexican Gov-
ernment officials, and due to these efforts in each of the past 4
years more than 150 abducted children have returned from Mexico.
This is significantly higher than in any previous year.

For non-Hague countries, where there are generally no laws that
would compel the return of an abducted child, we pursue high-
level, intense, sustained diplomatic engagement to communicate
the U.S. position on abductions and to press for the return of ab-
ducted children. We also ultimately want these countries to join the
Convention so in the future there can be a direct path to resolving
these difficult cases.

Because non-Hague countries lack the legal framework that
judges need in order to return a child, parents do not have as many
good options. Without the Convention providing this legal frame-
work, there is very little that foreign governments can or will do
to return children absent a court order from that country. We have
found that diplomacy is the most effective strategy for shifting cul-
tural and political ideologies that are necessary to engender
changes in the law. In countries that are not yet treaty partners
under the Convention, diplomacy remains the most effective means
of generating greater bilateral cooperation.

Mr. Chairman, Ranking Member Corker, distinguished members
of the committee, the Department supports efforts to strengthen
prevention programs, enhance diplomatic efforts, and speed up the
resolution of these cases. We look forward to working with you on
achieving our shared goals and giving these children and their fam-
ilies the support they deserve. I will be very happy to answer any
of your questions.

[The prepared statement of Ambassador Jacobs follows:]
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PREPARED STATEMENT OF AMBASSADOR SUSAN S. JACOBS

Chairman Menendez, Ranking Member Corker, and distinguished members of the
committee, thank you for the opportunity to address you today regarding inter-
national parental child abduction (IPCA), a matter of critical concern affecting the
well-being of many children and families.

The Department of State (the Department) appreciates the ongoing interest and
support on this issue from Members of Congress, and we look forward to working
with the committee to identify new ways to strengthen relationships with other
countries to expeditiously resolve these difficult cases. We appreciate the efforts and
interest of Chairman Menendez, Ranking Member Corker, and the many Members
who advocate in support of their constituents.

The shared goals of the Congress and the Department are to prevent IPCA, re-
turn children expeditiously to their countries of habitual residence, and strengthen
and expand membership in the 1980 Hague Convention on the Civil Aspects of
International Child Abduction (the Convention) worldwide. We appreciate the com-
mittee’s willingness to collaborate with the Department to achieve these objectives.
However, we know the status quo is not enough. We would welcome additional tools
to help us resolve abduction cases, and look forward to continue to working with
you on legislation.

The Department continues to make great strides in engaging foreign governments
both bilaterally and multilaterally to foster diplomatic relationships. These efforts
and these relationships have proven critical to achieving the successful return of
internationally abducted children. In the past 2 years, the Department has reviewed
and the U.S. Government has accepted four new Convention treaty partners: Singa-
pore, Morocco, the Republic of Korea, and Trinidad and Tobago. In addition, on Jan-
uary 24, 2014, Japan deposited its instrument of ratification of the Convention; the
treaty will automatically enter into force between the United States and Japan on
April 1, 2014. The Department welcomes Japan as a treaty partner, and we look
forward to continued progress with the Japanese Government on resolving existing
cases in the spirit of the Convention.

We have found that the Convention is the best tool for resolving IPCA cases. It
is a multilateral treaty that provides protection for children from the harmful effects
of abduction and wrongful retention across international borders. However, I want
to be clear—the Convention is not a tool for custody determinations. It provides a
legal framework for securing the prompt return of wrongfully removed or retained
children to the countries of their habitual residence where a competent court can
make decisions on issues of custody.

With more countries joining the Convention, the Department is committed to
ensuring all current and future treaty partners meet their responsibilities under the
Convention. We look forward to working with Congress to identify the means to do
so.

EFFICACY OF THE 1980 HAGUE ABDUCTION CONVENTION

The United States played an active role in drafting the Convention with the objec-
tive of facilitating the return of internationally abducted children. The Convention
entered into force for the United States in 1988. Since then, the Department has
aggressively promoted ratification of, and accession to, the treaty and the effective
implementation of the Convention. We now have 72 partner countries.

In 2013, more than 1,000 children were reported abducted from or retained out-
side the United States. In the Department’s experience, the ability of a parent or
legal guardian to secure a court-ordered return is much greater in a country that
is a Convention partner. For example, in 2013, 113 children returned from Conven-
tion partner countries as a result of a court order in a Hague proceeding. From non-
Hague countries during the same period, the Department is aware of only two chil-
dren, in the same family, who were ordered returned to the United States as a
result of court proceedings under the domestic law of that country. An additional
402 children returned from both Convention and non-Convention countries as the
result of a voluntary agreement between the parents.

In a recent case, a mother abducted her child to the United Kingdom in October
2013, and the Department’s Bureau of Consular Affairs’ Office of Children’s Issues
worked with the left-behind father to forward his Convention application to the U.K.
Central Authority (UKCA). The UKCA assigned a solicitor to the case within 48
hours of receiving the application, and a Hague hearing was held in November 2013.
After the hearing, the court ordered the return of the child to the United States,
and the Office of Children’s Issues coordinated the logistics of the child’s return with
the UKCA. This child returned to the United States within weeks of filing the
Hague application with the UKCA.
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The Convention entered into force between Singapore and the United States in
May 2012. In a case last fall, a concerned father contacted the Office of Children’s
Issues in September 2013 to report that the taking parent no longer planned to
return to the United States with their child as originally agreed. The father’s attor-
ney in Singapore filed a Hague petition in the Singapore Family Court, requesting
the prompt return of the child to the United States. The Office of Children’s Issues
was in close contact with the father and provided him with timely information and
resources during this difficult time. Simultaneously, we worked closely with the
Singapore Central Authority during each step of the process. The U.S. Embassy in
Singapore also remained engaged. Utilizing the Convention framework, the court
ordered the child’s immediate return to the United States within weeks, and the
father and child were reunited in November 2013. Prior to the establishment of a
treaty relationship, cases with Singapore took years to resolve, if they were resolved
at all. This is the result we hope we can bring to more and more cases as we con-
tinue to grow our relationships with other countries.

MEXICO: AN EXAMPLE OF EVOLVING COMPLIANCE

Decades of experience demonstrate that the Convention is the most reliable and
expeditious tool to return abducted children because it provides a uniform, civil
legal framework for parents to seek the return of their children. While some coun-
tries initially struggle to implement the Convention effectively, we find that per-
sistent diplomatic engagement, combined with technical assistance, improves imple-
mentation. The country where we have the highest number of cases is Mexico,
which has transformed over the past few years from a problematic to a productive
Hague partner and a model for other countries in the Western Hemisphere. The
Department did not cite Mexico as “not compliant” in the April 2012 or 2013 Con-
vention Compliance Reports to Congress for the first time in 13 years. The problems
in Mexico during this period included lengthy delays in court proceedings, a lack
of ability or commitment by law enforcement to locate missing children, and signifi-
cant delays in processing Hague applications by the Mexican Central Authority. In
order to spur improvement in Mexico’s compliance, the Bureau of Consular Affairs
led a Department-wide effort to cultivate relationships with key Mexican govern-
ment officials and encourage them to put in place measures to ensure better compli-
ance. The U.S. Embassy, including the Ambassador, was actively engaged in these
diplomatic efforts. Mexican authorities committed additional resources to their
chronically understaffed Central Authority, giving them the capacity to improve
case management. At the working level, we have transformed our relationship from
one involving irregular formal correspondence to a cooperative relationship with
gountr}él officers communicating daily with their Mexican counterparts to move cases

orward.

Mexican authorities now locate more children and courts have shown marked
improvement, processing Convention cases more quickly. More children are being
returned to the United States by court order or voluntary arrangements than ever
before. In each of the past 4 years, more than 150 abducted children have returned
from Mexico (including 250 in 2010). This is significantly more than any previous
year. More than 200 of these children returned by court orders in Hague Convention
cases. By contrast, during the previous 4 years, only 85 children returned from Mex-
ico pursuant to a Hague Convention court order.

We are working with our Mexican counterparts to make progress on resolving
longstanding cases. While in years past Mexican law enforcement agencies were
uncommitted to locating missing children, Interpol Mexico has now begun focusing
on these cases, with positive results. In each of the last 3 years, there has been a
reduction in longstanding unresolved return applications cited in the Compliance
Report to Congress. We anticipate that this will be true for the 2014 report as well.

The focus on resolving older cases has resulted in at least 30 cases of court-
ordered returns in the last 3 years in cases where the children had been retained
in Mexico for more than 3 years. Mexico has also made progress in handling new
cases more efficiently. The Mexican Central Authority now processes cases inter-
nally in days or weeks instead of taking several months to move cases on to the
courts. Courts are also improving; during the past 3 years, we have seen 12 cases
where the time from sending the Hague application to Mexico and the return of the
children by court order was less than 10 weeks.

Overall, in the Office of Children’s Issues, the number of open international child
abduction cases to Mexico has dropped by more than 50 percent in the last 4 years.
In June 2010, we had 566 open cases in Mexico. Today, we have less than 260. The
number of abductions to Mexico reported to the Office of Children’s Issues is down
by about 35 percent since 2008. This is due not only to enhanced prevention efforts
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but also to our improved bilateral relationship with Mexico that has made address-
ing compliance concerns a top priority.

Despite these improvements, we have not lost focus on the fact that children con-
tinue to be abducted to Mexico every week and many parents still must wait far
too long to be reunited with their children. We will continue committing significant
resources to Mexico, and will keep working to build on the gains of the past 4 years.

THE CHALLENGE OF NON-CONVENTION REMEDIES

In cases where the return remedy of the Convention is unavailable, the Depart-
ment believes that diplomacy is the best strategy for pursuing the return of the
child and for encouraging ratification of or accession to the treaty.

Many foreign courts do not recognize and enforce U.S. court custody orders. We
are prohibited by federal law from providing legal advice in individual abduction
cases and therefore we always encourage parents to consult with an attorney before
taking any action. However, our country officers work closely with parents to pro-
vide them information about options they have to pursue custody in a foreign court
or to otherwise encourage a parent to return a child, including use of visa ineligi-
bility and law enforcement channels. Although the Department routinely requests
assistance from foreign governments to facilitate the return of abducted children or
to assist consular officers in verifying the well-being of children, most governments,
including the U.S. Government, are limited legally in what they are permitted or
obligated to do. The Convention helps define those permissions and obligations. We
find that developing strong diplomatic relationships with governments is the best
way to obtain assistance to our requests to the furthest extent allowed by the coun-
try’s laws.

THE ROLE OF DIPLOMACY

We saw the diplomatic process work with Germany in the late 1990s in response
to the Department’s determination that Germany was noncompliant with the Con-
vention. The Bureau of Consular Affairs headed a major effort to engage bilaterally
with Germany, with Presidents Clinton and Bush raising the issue with the German
Chancellor. As a result, Germany revised its domestic laws, ensuring its courts
could better comply with the Convention and law enforcement could better enforce
Hague return orders. Today, Germany is one of our strongest bilateral partners and
a model for other countries.

We meet regularly with our Convention partners to exchange information and to
advocate for effective treaty implementation. Across the board, we have achieved
positive results that impacted existing and future cases, mutual understanding, and
strong partnerships for seeking resolution to the international problem of child
abduction.

Diplomacy is the most effective strategy for generating the cultural and legal
reform needed to institute changes in countries’ domestic laws that will successfully
address IPCA. In countries that are not yet treaty partners under the Convention,
diplomacy remains the most effective means of generating greater bilateral coopera-
tion that can lead to a country’s accession to or ratification of the Convention or
to resolution of an abduction case. The contacts that the Bureau of Consular Affairs
develops through consistent diplomatic interactions and greater awareness about
the Convention have also resulted in increased attention, including from the Con-
gress, to the existing cases that fall outside the Convention framework.

Without the Convention providing a legal framework for parents to seek the
return of a child, there is very little foreign governments can do to return a child
abducted across an international border absent an order from a court in that coun-
try. In nations with independent judiciaries, including our own, the executive
branch generally has no power to compel the courts to take specific action in indi-
vidual cases. We look forward to working with the committee on better tools to help
resolve more cases and generate better compliance.

Thanks to Congress and the good work by this committee we have increased our
staffing—the Office of Children’s Issues is now able to focus on bilateral, multilat-
eral, and policy work aimed at encouraging cultural, political, and legal changes in
nonpartner and partner countries to facilitate progress toward joining and improv-
ing compliance with the Convention. These include the very bilateral relationships
that proved so crucial to our success in addressing compliance concerns with Mexico
and Germany.

When the Convention is unavailable, the Department exhausts all appropriate
steps to seek the return of these children. In these instances, the Office of Children’s
Issues works closely with left-behind parents to provide information about domestic
and foreign resources that may help parents to resolve their children’s cases. We



8

raise individual cases with foreign governments, requesting through diplomatic
channels that they help to facilitate the return of abducted children to the United
States and assist parents to obtain access, confirm their children’s welfare, and
understand their options. We monitor legal proceedings as a case unfolds in court,
attend hearings when appropriate, engage child welfare authorities, advocate for
consular and parental access, coordinate with law enforcement authorities when
competent officials choose to pursue criminal remedies, and work day-to-day to
explore all available and appropriate options for seeking abducted children’s return
to their countries of habitual residence. We know this is extremely difficult for the
families so we do everything we can to keep them informed of our efforts and the
different tools we use to return their child.

IPCA COUNTRY STRATEGIES: OUR VISION FOR THE FUTURE OF IPCA

The Office of Children’s Issues realizes that concentrating only on individual cases
will not generate the necessary systemic changes in foreign legal systems that pro-
mote the return of abducted children. To ensure that actions and outcomes in indi-
vidual cases inform how we interact bilaterally with the foreign government on
future cases and on policy matters, we have initiated a country-by-country review
of political, social, and legal structures to identify the barriers that currently
obstruct our efforts to return abducted children—or, in some cases, to identify those
policies that are working and worth emulating in other countries. Crafting long-
term strategies to influence the behavior of foreign government officials allows us
to address common trends of noncompliance and noncooperation that often run
throughout multiple cases in a particular country. By strategically planning how we
will pursue the removal of these obstacles, we have also rendered our individual
case management efforts more productive and moved forward with our policy
objectives.

Our country-specific strategies will be our roadmap for addressing future abduc-
tions. For example, Japan has been one of the most intransigent countries regarding
IPCA cases for many years. Japan’s decision to ratify the Convention opens a new
chapter in its approach to IPCA. Historically resistant to the idea that access to
both parents is usually in a child’s best interest, Japan had a wide cultural and
legal gulf to cross as it ratified the Convention. While Japan has demonstrated its
intent to implement the treaty effectively, like most new Convention countries it
will likely encounter cultural and legal challenges during the early stages of imple-
mentation. By fostering a close working relationship with Japan’s Central Authority
and encouraging Japanese judges to seek training and technical assistance for
applying the Convention, the Department looks to ensure that Japan will effectively
implement the Convention.

India is second only to Mexico in the number of outgoing IPCA cases open with
the Office of Children’s Issues, and we believe it will continue to be a significant
IPCA destination. Although India’s accession to the Convention remains a long-term
goal, the Office of Children’s Issues is not idle in our relations with India. We have
developed a long-term strategy of raising accession to the Convention with senior
Indian Government officials to ensure that they continue to explore the Convention
and make progress toward accession and implementation. Enlisting support from
the Hague Permanent Bureau and working multilaterally with other Hague part-
ners, the Department seeks to convince India of the benefits of Hague accession and
implementation, as we were able to do in Japan.

PREVENTION TOOLS AND THE HAGUE CONFERENCE ON PRIVATE INTERNATIONAL LAW

The most effective means of stemming the growth of IPCA is to stop it before it
occurs. We are dedicated to helping prevent abduction and look forward to working
with the committee to explore additional steps that could be taken to help prevent
these tragic events. Since 2011, the Office of Children’s Issues has broadened the
efforts of its Prevention Branch, which is staffed by a team of experts who both
manage the Children’s Passport Issuance Alert Program (CPIAP), and conduct out-
reach and training for passport agencies and other domestic stakeholders to prevent
IPCA. Furthermore, the Prevention Branch actively engages with domestic law
enforcement agencies to stop abductions in progress.

Our Prevention Branch exclusively administers CPIAP, which allows parents and
legal guardians to enroll their children in a Department database to help protect
against U.S. passport issuance without parental consent or notification. If a pass-
port application is submitted for a child who is registered in CPIAP, the Department
contacts and alerts the parent. The Prevention Branch is responsible for reviewing
and resolving, in conjunction with Overseas Citizens Services’ Office of Legal
Affairs, all child custody passport alert entries that produce “hits” during the pass-
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port application process. On average, the Prevention Branch reviews more than 300
hits per month. In 2013, the Prevention Branch entered more than 5,500 children
into our CPIAP database and has managed more than 10,000 CPIAP cases since
November 2011.

Congressional interest remains crucial to our success. Accordingly, the Depart-
ment can identify concrete ways in which Congress can provide additional tools that
will assist the Bureau of Consular Affairs in returning internationally abducted chil-
dren. One of the Department’s highest priorities is to persuade other countries that
have not ratified or acceded to the Convention to become party to the treaty. Once
they have decided to ratify or accede to the treaty, the Department continues to
work with that foreign country to help it pass laws to implement the Convention
effectively under that country’s domestic law and create an effective Central Author-
ity that promotes compliance with the Convention. The Hague Conference on Pri-
vate International Law, often viewed by foreign governments as a neutral party, is
an invaluable partner in this effort and is very effective at providing technical
assistance.

CONCLUSION

Mr. Chairman, Ranking Member Corker, distinguished members of the com-
mittee, your support remains a key element to our success in pressing for a tangible
resolution to these cases and to furthering our bilateral relationships in support of
preventing and resolving international abduction. We remain committed to achiev-
ing our shared goals to increase the number of children returned to their parents,
to advocate for membership in this important international treaty, and to create
safeguards that will minimize the risk of IPCA. We look forward to working with
you on identifying other tools to achieve these shared goals.

Thank you. I am pleased to take your questions.

The CHAIRMAN. Well, thank you.

Let me ask you, Ambassador. The Hague Convention has been
criticized as lacking effective mechanisms to compel compliance
among participating countries. In your view, are the existing diplo-
matic tools to encourage cooperation sufficient for addressing pat-
terns of noncompliance among Hague countries?

Ambassador JACOBS. Thank you very much for that question.
One of the best diplomatic tools we have is the engagement of our
Congress on these issues, so that when we are talking to our part-
ners in The Hague we can say: You know, our Congress is looking
very carefully at these issues and we really need you to do a better
job of compliance. We do get a lot of support from the Permanent
Bureau of The Hague Committee in urging countries, in training
judges, in training prosecutors in how to proceed.

So I think that the more tools we have the better off we are. But
we have had a lot of success. Last year there were 522 returns of
children abducted from the United States. Hague orders resulted
in 113 of them, and of the voluntary returns most of those were
from Hague countries, 73 percent of them. So I think that Hague
does work. It can always be strengthened and we can certainly al-
ways strengthen our bilateral and multilateral efforts to get coun-
tries to do a better job of implementation.

The CHAIRMAN. You just mentioned that the more tools we have
the better we can succeed at our goal. So in this respect, what are
the merits of applying sanctions, aid conditionality, or other forms
of diplomatic consequence to what might be defined as noncompli-
ant states—states that habitually have a large number of children
that have been abducted, and are not responsive to the otherwise
diplomatic overtures that you have just described?

Ambassador JACOBS. Thank you for that question. Fortunately,
most of our Hague partners are susceptible to diplomatic pressure.
It is in the non-Hague countries that we have much less compli-
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ance, and with those countries we have established bilateral work-
ing groups. That is one of the ways that we and a number of other
countries persuaded Japan to join the Convention. Intense diplo-
matic efforts with Mexico have made them a much more Hague-
compliant country.

We also have a compliance report that we use with Hague coun-
tries and the shaming value of that report has produced some re-
sults.

The CHAIRMAN. It sounds like in general Hague countries per-
form much better, which I myself acknowledged in my opening re-
marks. So for non-Hague countries, do we think that, again, that
the merits of applying sanctions or aid conditionality would be
something to get them to move in the right direction? And you pub-
lish a report of those Hague countries that may not be performing
well. Do you publish a report of non-Hague countries in terms of
those where we find large numbers of children?

Ambassador JACOBS. We do not publish a report on non-Hague
countries that are noncompliant, because they are not in the Con-
vention. What we do with those countries really is intense diplo-
matic efforts from the working level to the Ambassador to the Sec-
retary of State and the President. The President raised—before
Japan agreed to join the Convention, the President raised Hague
accession with them any number of times. The two, Secretary Clin-
ton and now Secretary Kerry, having served in the Senate, have an
intense interest in this issue because they know about constituent
services and how important this issue is to the people of the United
States and to the Congress.

So we demarche countries that are not cooperating. I visit them.
We have intense talks. And we have had a lot of success. In addi-
tion to the four countries that we have just accepted as partners,
there are five more countries under review and we are expecting
good results from another couple of countries in Asia. This is due
to diplomacy, bilateral, multilateral, congressional interest.

The CHAIRMAN. I would take it a step beyond. I would say that
I understand constituent service very well, but the safety and secu-
rity of a nation’s citizens is probably job number 1 of any govern-
ment. We normally think of threats as both internal and external,
but I would add that when one abducts a child and they are no
longer in their home, that the safety and security of that child has
been affected. So it should be seen beyond constituent relations. It
should be seen as a part of the security of those who are most vul-
nerable, at the end of the day, and I hope we look at it in that con-
text.

Ambassador JACOBS. And we do. We have no greater goal than
returning every abducted child to his home.

The CHAIRMAN. Two final questions. In the preventive role, can
you tell me about the effectiveness of the child passport issuance
alert program?

Ambassador JACOBS. I am pleased to do that, sir. Last year we
prevented 80 abductions through that program and also through
the dual consent program we have, where both parents have to
consent to the issuance of a passport for children under the age of
16.
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The CHAIRMAN. Is there anything more that we can do in that
context? Is this a widely known program? Is it something we can
do a better job of letting parents know about? Are there any other
tools that you do not possess that you would like to see the Con-
gress give you in this regard?

Ambassador JACOBS. I am sure there are a number of things that
we would like to discuss with you in a different venue.

The CHAIRMAN. Well, we look forward to that.

Ambassador JAcOBS. Thank you.

The CHAIRMAN. I am not quite sure why it would not be in this
venue, but I will trust that

Ambassador JAcoBS. I think part of it is that there are other
things that we are doing, but if we mention them in public it will
help abductors to succeed.

The CHAIRMAN. We do not want to do that, so we will look for-
ward to a classified session where we can have a thorough discus-
sion, because our goal here is to achieve success.

Finally, again on the program, on the passport issuance alert
program, is that widely known? I did not know about it until I
started preparing for this hearing.

Ambassador JACOBS. It is on our Web site and we do talk about
it. But I think there is probably more that we can do. It is adver-
tised on our Web site, and we can talk to the passport people and
see how we can do a better job of making it more widely known.

The CHAIRMAN. It might be great to have public schools, all
schools in the country, particularly at a secondary level, when
these children enter of age for the possibility of a passport, to have
parents know about the program as a more widely known

Ambassador JACOBS. I like that idea.

The CHAIRMAN. We look forward to working with you.

Senator Corker.

Senator CORKER. Thank you, Mr. Chairman.

Thank you for being here. I was just looking at the largest num-
ber of open cases, if you will, and sort of the countries that are in-
volved. I notice that Mexico has the largest number of abduction
cases that are still open. I assume that that is because of proximity
and ease of ingress and egress. Are there any other factors that
might make us more informed as to why that is the case?

Ambassador JACOBS. I think you have hit the nail on the head,
sir. But remember, the numbers that we are supplying are the
numbers that are reported to us. So there might be more cases,
there might be fewer cases, there might be more returns than we
know about, because it is all self-reporting. So we can only put out
the numbers of which we are aware.

Senator CORKER. Let me ask you this. Again, I bump into people
in the hallways that have had this happen to them and their fami-
lies and it really is heart-wrenching. If you were to just be able to
say, Congress, give me these tools to keep this from happening,
what would those tools be? What would those additional tools be?

Ambassador JACOBS. Well, I think part of the problem is that we
could use better exit controls for children. We do not have exit con-
trols in the United States and many other countries do have that.
Perhaps if parents are traveling alone with a child they should
have a court order or permission from the other parent. There are
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things that we could do differently. The tools that we have work
to a certain degree. We did prevent 80 abductions last year. I wish
we had prevented every abduction from happening. But I think
that we and DHS could come and talk to you and review some
other ideas that we and they might have about how to do a better
job on this.

Senator CORKER. Well, it seems to me there is some momentum
around this issue with the House having passed a bill, and it seems
to me if we are going to address it we ought to address it in a real
way and not a superficial way. So I would recommend that you
come in and talk with both the majority staff and ours to figure
out what tools you really need that could be effective and would
stop this from happening.

Let me ask you a question. We are going to ask witnesses in just
a minute about their experiences. What would they say, do you
think, when we ask them about what it is that the State—what is
the most effective thing the State Department does with the exist-
ing tools to help us return our abducted children?

Ambassador JACOBS. Well, thank you for that question. I hope
that they would say that we work closely with them, that we pro-
vide information to them, a sympathetic ear, and our unfailing ef-
forts to try to get their children back home.

Senator CORKER. Would they say, do you think, that the State
Department is the more effective effort or the Justice Department
is the more effective effort?

Ambassador JACOBS. From my point of view it is two different
jobs that we each do. We are working on civil remedies and the
Justice Department is working on criminal remedies. We work to-
gether. We work with DHS, we work with Justice, we work with
our NGO partners, and we all work together to try to find the best
resolution to each case.

Senator CORKER. I heard you talking about demarches earlier. 1
guess I have sat with our Foreign Service officers as we issued
demarches when we have concerns, for instance, about Pakistan
maybe double-dealing with us relative to things that are happening
in the FATA areas. Those are pretty serious issues that affect
Americans and yet I do not really see a lot of impact that comes
from those demarches.

So is our diplomatic effort, the way you have described them, and
basically calling out governments when they are not acting in ap-
propriate ways, is that particularly effective?

Ambassador JACOBS. Thank you for that question. I think it is
effective. On my many trips, I talk to countries about their per-
formance, whether they are Hague or non-Hague, and often we get
the result that we want and we have more children returned. Mex-
ico is the perfect example. For 3%2 years we have focused a lot of
efforts on compliance with Mexico. We meet with Mexico con-
stantly. We pick up the phone, we talk to their central authority.
And we are getting many more returns than we have in the past.
So I think that this is a very good thing.

Senator CORKER. Listen, I appreciate you being here today. I
know that it must be a very frustrating job that you have, to know
the seriousness of the problems that families are having in this re-
gard and the lack of tangible tools that sometimes are at your dis-
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posal. I do hope you will come in and see us and talk with us in
a setting that you feel comfortable talking in to help us figure out
a way to help you and the families that are impacted in this way.

Ambassador JACOBS. Thank you. We will do that.

The CHAIRMAN. Senator Boxer.

Senator BOXER. First let me say, thank you, both of you, because
I am so happy to see this bipartisan spirit on an issue that is so
tragic and so important. I want to apologize for this quick entrance
and exit. I have responsibilities as chairman of a different com-
mittee and I trust my two friends here to press on this. I want to
just say publicly that I want to work with you.

I want to say, Ambassador Jacobs, thank you to you, because you
have been terrific when I have called you on adoption cases and
other things, and thank you so much. A lot of your work just goes
unnoticed, but there are families all over America who are grateful.

What a painful loss for a parent, for the left-behind parent, and
what a painful loss for a child, deprived of two loving parents. Cer-
tainly these abductions put the child at risk for serious long-term
trauma. I know today you will hear from three left-behind parents
who will share their experience and one of them is my constituent,
Patrick Braden. After his daughter Melissa was abducted by her
mother to Japan in 2006, Patrick became a passionate and unre-
lenting advocate on the issue. Nearly 8 years later, Melissa still
has not been returned home to her dad.

But unfortunately, this situation is not unique. According to the
State Department, Japanese courts have never ordered the return
of an abducted child. That just does not add up. In fact, there was
no legal framework in place to secure the return of children ab-
ducted to Japan because Japan was not a party to the Hague Ab-
duction Convention. But due to the tireless efforts of left-behind
parents like Patrick to keep a spotlight on this issue and sustained
United States pressure, last month, as we know, Japan announced
it will finally join the Convention.

Well, we all hope it is a turning point for Japan. Ambassador Ja-
cobs, you have stated that Japan has been one of the “most intran-
sigent countries” on this. How can the United States work to en-
sure that Japan’s decision to join the Hague Abduction Convention
results in real progress in securing the return of abducted children?
In other words, it is not just checking the box and saying, I will
get those people off my back. But how can we make sure they
mean what they said when they joined the Convention?

Ambassador JACOBS. Thank you very much for that question.
This is something that we continue to work on. So what we are
going to do is to continue to engage with Japan to monitor every
case, to talk to them about every case, and to make sure that they
are complying with the Convention. I am optimistic that they will
do it. I think that the effort that we and a number of other coun-
tries, the left-behind parents, and the Congress put into persuading
Japan to join the Convention has to have positive consequences.

Senator BOXER. Ambassador Jacobs, do you have any sense of
how many left-behind parents there are where the child was ab-
ducted from the United States and lives in Japan now? Can you
give us a sense of it? What are we dealing with?

Ambassador JACOBS. I can.
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Senator BOXER. That would be great.

Ambassador Jacobs: There are currently 80 children representing
58 cases who—these are open cases with Japan.

Senator BOXER. Eighty children?

Ambassador JACOBS. Eighty children, fifty-eight cases.

Senator BOXER. Okay, so some siblings in there.

Ambassador JACOBS. Yes.

Senator BOXER. So we say 58 cases.

Ambassador, I am wondering whether it might be useful—the
only reason I am focused on Japan—believe me, it is not to the ex-
clusion of anyone, but just because of Patrick. I know what he has
gone through because I have seen him over the years in this tor-
mented situation. Fifty-eight cases. Now, we know Japan joined the
Hague Abduction Convention, which is not retroactive; it is for-
ward. But do you think there is a way that we could work with
you, all my colleagues, to put pressure on Japan to show that they
are serious by looking back and helping us resolve some of these
existing cases? Do you think there is a way we could work together
on that?

Ambassador JACOBS. I certainly think we can work together, and
we have stressed to the Japanese how important their performance
is going forward, but also that we have not forgotten the cases that
still exist, and we will not be satisfied until all of those children
are home where they belong, and we look forward to working with
you on finding ways to ensure that that happens.

Senator BOXER. Good.

Well, Mr. Chairman, what I would like to do is, just because I
have been working for this for so long on this particular case,
maybe there is a way we can hone in on this and just say to the
Japanese, and do it in our way—with the Ambassador, we can just
have a multipronged effort, where you talk to your people, we talk
to our people, and the parents continue to do their work—and we
can say: You have signed this Convention, wonderful; but now you
nﬁeq? to bring justice to these cases. So you will work with us on
that?

Ambassador JACOBS. I think that that sounds like a terrific plan.

Senator BOXER. Great.

Ambassador JACOBS. And we look forward to working with you.
I cannot tell you how important the interest of the Congress is in
the work that we do.

Senator BOXER. Good.

Ambassador JACOBS. It really makes a difference overseas when
I can walk into a meeting and say the Congress of the United
States cares about this issue.

Senator BOXER. Well, Ambassador, you know you can.

Mr. Chairman, I am so grateful to you for this. I think maybe
we can get some results. Senator Corker, I was just suggesting that
we work on a multipronged plan. There are 58 existing cases—the
reason I am saying Japan is because they just signed the Hague
Abduction Convention, but it is not retroactive. So if we can say to
the Japanese, we are very happy you did this, but can you please
reopen these 58 cases, and we work in our way and the Ambas-
sador works in her way, parents work in their way. I look forward
to working with both of you on that.
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Senator CORKER. Thank you.

Senator BOXER. And thanks again.

The CHAIRMAN. Thank you, Senator Boxer. We look forward to
having your—when I am in a fight, I like Barbara Boxer with me.
It always works wonderfully.

Senator BOXER. We will do it.

The CHAIRMAN. Let me just add to that and then one final ques-
tion. If you could provide our staff with the leading countries that
have the greatest number of children abducted, and for which we
have not had a great deal of success. It might very well be that the
chair, maybe working with the ranking member, will consider con-
vening a group of members—excuse me—a group of ambassadors
from those countries and having a discussion directly on this issue,
so that they know the interest and intent of the Senate in that re-
gard. That might be a very positive force to get their attention.

Ambassador JACOBS. Thank you. We will be very happy to pro-
vide that to you.

[The written answer from Ambassador Jacobs to the requested
information follows:]

The countries with which we have established a treaty relationship under the
Hague Abduction Convention yet about which we remain concerned with respect to
compliance issues include Costa Rica, Honduras, Guatemala, Brazil, and the Baha-
mas. Non-Convention countries with which we have a high number of abduction
cases and limited success in effecting the return of abducted children include India,
Egypt, Russia, China, Saudi Arabia, Pakistan, Jordan, Lebanon, Indonesia, the Phil-
ippines, and Japan. In Japan, the treaty will enter into force on April 1, 2014. Par-
ents of children abducted to or wrongfully retained in Japan before April 1, 2014,
will not be able to apply for return under the Hague Abduction Convention. How-
ever, we will continue to press for resolutions to these cases.

We welcome the opportunity to collaborate with the committee in maintaining

international parental child abduction as a policy priority in our bilateral relation-
ships and to press for a tangible resolution to these cases.

The CHAIRMAN. Then finally, with reference to—and we look for-
ward also to meeting with you on the exit controls and other possi-
bilities for preventative efforts.

So we are out there pushing countries to join the Hague Conven-
tion, which is a treaty. Do you get any pushback that the United
Staes does not sign certain treaties and countries along the way
Whg say: “why should we sign that treaty if you do not sign X trea-
ty”?

Ambassador JACOBS. Thank you for that question. I am often
asked why we have not signed the Convention on the Rights of the
Child. My response is that I will put the laws of the United States
up against the laws of any other country in the way we protect
children.

No one has ever used the Abduction Convention to hold us up to
sign something else. I think that as the Convention spreads around
the world we have better arguments. When it first came into force
for us, most of the countries were in Western Europe. But if we
look at it now, Japan and Korea have joined. China is very inter-
ested. Philippines is putting together their legislation. They should
be a partner soon. So the treaty is really spreading to Asia, Latin
America, Europe, the United States.

We need to work on the Middle East and we need to work on Af-
rica. A number of African countries have signed onto the Conven-
tion, but they have never written any implementing legislation. So
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we want to work with them, either alone or with bilateral partners
or with The Hague Permanent Bureau, to help them write the leg-
islation so that they will be able to implement it properly.

That is a long answer to a short question. I am sorry.

The CHAIRMAN. I asked you because when I was in Mexico this
past recess the Mexican Senate asked me the question on the Con-
vention on the Rights of the Child: Why do you not adopt it? So
we were going back and forth. As I listened to Mexico being a large
number, it sort of tickled my thoughts about whether people push
back on us because of the nature of this.

Senator CORKER. I will say, I very much enjoy the relationship
we have and especially your answer on the treaties issue, because
I will put our treatment of children, of women, of disabled, up
against any other country in the world. The answer you gave was
the right answer, so thank you so much.

The CHAIRMAN. And we just look to spread that high standard
throughout the world by getting others to join treaties, including
ourselves, to promote those.

Ambassador JAcoBS. What I try to tell them is, you know, any-
body can sign a treaty, but implementing it and living up to its
ideals are something that we take very seriously.

Senator CORKER. We may be debating another treaty later on
and I would like to call you to be a witness. Thank you so much.

Ambassador JACOBS. Which one is that, sir? [Laughter.]

The CHAIRMAN. I think the State Department will talk to you be-
fore then, so——

[Laughter.]

The CHAIRMAN [continuing]. Seeing no other members
present

Senator CORKER. We have the honest answer today, thank you.

The CHAIRMAN. On a singular focus. But in any event, with the
thanks of the committee and with a followup that we will be hav-
ing with you, Ambassador, we will excuse you at this point. Thank
you very much.

Ambassador JACOBS. Thank you very much. It was a pleasure to
be here today. Again, we really appreciate the support that we get
from you. Thank you so much.

The CHAIRMAN. Thank you.

As the Ambassador is excused let me introduce our second panel
this morning. Many of them are parents who have had a child ab-
ducted—some have had the success of bringing their child back and
others have not. Mr. Ernie Allen, the parents and Chief Executive
Officer of the International Center for Missing and Exploited Chil-
dren; David Goldman, cofounder and director of Bring Sean Home
Foundation of Lincroft, New Jersey; Patrick Braden, a parent of an
abducted child and CEO of Global Future: The Parents’ Council on
International Children’s Policy, of Los Angeles; and Dr. Noelle
Hunter, also the parent of an abducted child, of Morehead, KY,
whose story is another reason why we are here today.

Thank you all for joining and providing insights for us. All of
your statements will be fully included in the record. I would ask
you to summarize it for about 5 minutes or so, so that we can enter
into a conversation, as we just did with the Ambassador, which
sometimes gives us our greatest insights. With that, we are going
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to ask you to present your testimony in the order that I introduced
you. So, Mr. Allen, you are first.

STATEMENT OF ERNIE ALLEN, PRESIDENT AND CHIEF EXECU-
TIVE OFFICER, INTERNATIONAL CENTER FOR MISSING AND
EXPLOITED CHILDREN, WASHINGTON, DC

Mr. ALLEN. Thank you very much, Mr. Chairman, Senator Cork-
er. I am honored to be here. Mr. Chairman, in your opening re-
marks you talked about the extent of the problem, the numbers.
What I would like to focus on briefly are the challenges that we are
seeing regarding international parental child abduction.

Our organization funded research recently for the Hague Con-
vention on the implementation of the Convention. It was conducted
by our board member, Professor Nigel Lowe, of the Cardiff Law
School in the United Kingdom. The conclusions of that research
were troubling. First, we discovered that there has been a signifi-
cant increase in the number of applications, up 44 percent since
the last time it was surveyed.

Secondly, that there were fewer returns of children. The overall
return rate was 46 percent, which was down from 51 percent 5
years earlier, and just 27 percent of those returns were judicially
ordered.

Third, we found that the process is taking longer. The key ele-
ment with regard to the Hague Convention is speed. The longer it
takes, the lower the likelihood there is of successful resolution. In
fact, there is an incentive to create delays, making it more likely
that a court will find that a child is now settled and that it is not
in his or her best interests to be returned to their country of habit-
ual residence.

The standard is 42 days or 6 weeks. Our research found that the
average time it took for a court to order the return of the child was
four times that, 166 days, and that compared to 125 5 years earlier
and 107 10 years earlier. In some countries, including the United
States, judges may receive and handle a Hague case who have
never handled one before and are unfamiliar with the Convention.
There are nearly 10,000 State judges in the United States. In the
United Kingdom, just 17 judges handle Hague cases.

Now, we have made great progress in this country through judi-
cial training and through a judicial liaison function, but it is a
challenge.

The challenges in non-Hague countries. Obviously, many non-
Hague countries have deeply held and long-maintained traditions
that result in a more rigid concept of what is in the best interest
of the child. The challenges are enormous. That is why we are en-
couraged by the development of bilateral agreements with indi-
vidual countries, and the United States has made great progress in
that area.

The fourth conclusion from the research is that there is a grow-
ing tendency of courts in other parts of the world in return cases
to undertake in-depth welfare inquiries before return is con-
templated. The Hague Convention is about conflicts of law. It is
about where the proper determination should be made. What we
are finding is that a growing number of courts are saying: We do
not care what the Convention requires; we are going to undertake
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an in-depth examination of the entire family situation and consider
a wide range of factors before ordering the child’s return.

This is a problem, and it is a growing problem globally. There
are some instances in countries in which they are even retrying
custody issues in the country to which the child has been taken.
So the use of the exceptions under the Convention appear to be in-
creasing as judges find new reasons not to return children.

Of particular interest is the domestic violence exception. More
abducting parents are alleging domestic violence by the custodial
parent. Obviously, this is important. It requires thorough investiga-
tion. But it is clear from the research that, at least for some ab-
ducting parents, this appears to have become a strategy whether
there is a factual basis or not.

Finally, there is no greater challenge under the Convention than
simply providing access for the left-behind parent. Access applica-
tions are taking longer than ever before; an average of 338 days
compared to 188 days for return. This is a problem.

Let me briefly summarize what we think needs to be done. First
of all, we believe we need to reaffirm the importance of the Hague
Convention and continue to persuade countries to become signato-
ries.

Secondly, we believe that U.S. officials need to become stronger
advocates for left-behind parents, add tools and resources to help
them utilize the influence of the U.S. Government to bring about
more resolutions. We think the State Department and Ambassador
Jacobs are doing extraordinary work, but your question about are
thelre enough tools, the answer is we think we need to add more
tools.

Third, we believe we need to increase the speed with which these
cases are addressed and resolved.

Fourth, we think a significant problem is enforceability of orders.
Even in countries where courts order returns, there is a lack of en-
forcement of those returns and the children still do not come back.

Fifth, we need better data. We are going to undertake and fund
additional research at the Hague to try to measure these trends.

Sixth, we need serious investigation of the impact of these recent
court decisions, particularly by the European Court of Human
Rights, which risk undermining the core premise of the Hague
Convention.

Seventh, we think there needs to be serious attention to the lack
of uniformity in the interpretation of the exceptions under the
Hague Convention’s article 13.

Eighth, we believe there needs to be more indepth investigations
into the issue of domestic violence and the impact of those allega-
tions on the work of the Convention.

We need to evaluate how the Convention is working in these
early Islamic states which have become signatories, like Morocco
and Turkey, and then try to replicate those lessons in other Islamic
countries.

We need to improve judicial training.

And finally, we think there needs to be far greater attention to
the support for the victim families.

Thank you very much.

[The prepared statement of Mr. Allen follows:]
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PREPARED STATEMENT OF ERNIE ALLEN

Mr. Chairman and distinguished members of the committee, I welcome the oppor-
tunity to appear before you today to discuss the challenges of international parental
child abduction. We are deeply grateful for the cCommittee’s concern and leadership
on these issues and its longstanding commitment to children. I also want to express
my thanks to Ambassador Susan Jacobs for her leadership and for the State Depart-
ment’s expansion of its Office of Children’s Issues and its commitment to become
more engaged in these cases than ever before.

The International Centre for Missing & Exploited Children (“ICMEC”) is a not-
for-profit corporation, supported entirely by private funds and resources. ICMEC
%;aads a global movement to protect children from exploitation and abduction. We

ave

e Trained law enforcement in 121 countries;

e Reviewed laws in 200 countries and worked with parliaments in 100 countries
to enact new law on child pornography;

e Reviewed laws in 200 countries, developed model law on child sexual exploita-
tion, and worked with parliaments and international bodies to change national
legislation and international conventions;

e Created a research institute, the Koons Family Institute on International Law
& Policy, to examine child abduction and sexual exploitation and launch policy
initiatives with world leaders;

e Built a Global Missing Children’s Network, now including 22 countries;

e Worked with Belgium, Romania, South Africa, Russia, Belarus, and others to
establish national centers on missing & exploited children;

e Created a regional center, the Southeastern European Center on Missing and
Exploited Children, serving 13 countries in the Balkan region;

e Entered into formal partnerships with Interpol, the Organization of American
States, the Hague Conference on Private International Law, and others;

e Hosted international conferences, including a 2009 meeting of 400 Arab leaders
in Cairo which produced “The Cairo Declaration,” an agreement on child protec-
tion; a 2010 conference of judges from 15 countries at the U.S. State Depart-
ment to examine cross-border transportation of children, resulting in the “The
Washington Declaration,” now cited in case law worldwide; and a 2011 forum
in Rome in partnership with the Vatican, the Mayo Clinic and Il Telefono
Azzurro, which produced “The Declaration of Rome” on children’s rights;

e Managed private sector financial industry and technology industry coalitions to
address child sexual exploitation;

e Launched a Global Health Coalition of pharmaceutical companies and health
care institutions to attack the problem of child sexual abuse and exploitation
not just from a legal and law enforcement perspective but as a public health
crisis;

e And there is much more.

We created ICMEC in 1998 in large measure because of growing concerns about
international parental child abduction and the operation of the Hague Convention
on the Civil Aspects of International Child Abduction. In 1998 I joined with Lady
Catherine Meyer, the wife of the then-British Ambassador to the United States, Sir
Christopher Meyer, to cochair the International Forum on Parental Child Abduc-
tion, which brought together a global working group of experts in Hague Convention
practice.

The attendees of that forum identified a series of problems including the lack of
systematic data on the operation of the Hague Convention; wide variations in out-
comes among the various Hague Convention countries; undue delay in reaching res-
olutions in cases; difficulty in locating children who are the subject of a Hague
Application; lack of adequate support for victim families; varying competence and
experience of attorneys and judges handling abduction cases within individual
States; lack of uniformity in the interpretation of the Hague Convention particularly
with the “exceptions” under Article 13; improper use of narrowly defined exceptions
to return; lack of enforceability of some return and access orders; and much more.
Even with all of the progress that we have made, it is striking how the challenges
we face today are much the same.

In 2000 we held the Second International Forum on Parental Child Abduction. We
concluded that the treaty itself should not be modified, and that its original intent
was more important than ever before, but that we must do far more to support and
assist signatories, helping to ensure that the true intent of the Convention is real-
ized. The attendees adopted a resolution urging the Hague Permanent Bureau to
produce and promote Practice Guides to assist in the implementation and operation
of the Convention.
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ICMEC proposed that the practice guides address the operation of Central
Authorities, enforcement of orders, access and prevention. The production of these
guides would build upon recognized best practices under the Convention, and pro-
vide a framework for applying the Convention. The good practices identified in the
guides would not be legally binding upon signatory countries, but would serve as
guidance to countries based upon the research and advice of experts in order to help
ensure the most effective process possible.

To illustrate the kind of process we were recommending, in partnership with
world-renowned expert, Professor Nigel Lowe of the Cardiff University School of
Law in the United Kingdom, a member of the ICMEC board, ICMEC itself produced
customized practice guides for 13 nations.

ICMEC formally proposed that this process be adopted at the Fourth Special
Commission meeting at The Hague in March 2001 and implemented for all signa-
tory countries. At that Special Commission meeting ICMEC successfully advocated
for member states to support its proposal to create Guides to Good Practice to help
implement the Convention. The proposal was adopted and ICMEC committed to
assist in this effort.

In April 2003 at the Peace Palace at The Hague, ICMEC and the Hague Perma-
nent Bureau entered into a formal Memorandum of Understanding to work together
on these issues. Since then ICMEC and the Hague Permanent Bureau have collabo-
rated on the creation of Guides to Good Practice to help existing and new Con-
tracting States organize their judicial and administrative systems to effectively
implement the Convention. And ICMEC has assisted the Hague Permanent Bureau
in many other ways, including funding research on outcomes among member coun-
tries.

In October 2004 at The Hague ICMEC hosted a forum on International Child
Abduction and the 1980 Hague Convention. We convened experts from across
Europe and the United States. Out of this meeting came a number of questions and
recommendations for ICMEC to explore in preparation for the 5th Special Commis-
sion meeting.

Among those questions was: Are Good Practice Guides alone enough to guarantee
change?” We concluded they were not and agreed to explore methods for monitoring
the implementation of Good Practice in all Contracting States.

We discussed the need to improve transfrontier access/contact between parents
and children, and identified a series of challenges including the operation in some
states of procedures which are both insensitive to the special features and needs of
international cases and are the cause of unnecessary delays and expense; an inad-
equate level of international cooperation at both administrative and judicial levels;
and the absence of firm legal provisions to enforce access.

We discussed the importance of providing support and assistance to newly con-
tracting states. There was caution among existing member states about accepting
treaty relationships with newly acceding states they believed ill prepared to fulfill
their obligations. This trend gave rise to the question—“Are we doing enough to
ensure the acceptance of newly acceding states?”

To help advance this engagement with non-Hague states, in 2006 I participated
in the Hague Conference’s Malta process, in which judges from Islamic countries
and other non-Hague states came together in Malta to meet with judges and experts
from other parts of the world to explore the challenges associated with international
child abduction and seek solutions.

Our most recent joint conference with the Hague Permanent Bureau was the
International Judicial Conference on Cross-Border Family Relocation, held at the
U.S. State Department in March 2010. More than 50 judges and experts from 14
countries gathered to develop a framework for handling these cases.

At the conclusion of the 3-day meeting, the judges and other attendees adopted
and issued the “Washington Declaration on International Family Relocation” which
is a framework outlining the issues that should be considered by all judges to stand-
ardize how these types of cases are handled. The Declaration is already being used
and cited in case law worldwide.

ICMEC is also active in promoting the ratification of the Hague Convention in
nonsignatory states. We are pleased that the total number of Hague signatories has
climbed to 91 with its adoption by South Korea and Kazakhstan in 2013 and by
Japan in 2014.

We are particularly hopeful about its adoption by Japan. To the best of our knowl-
edge no U.S. child has ever been returned from Japan as a result of the actions of
a Japanese court or the Japanese Government. I have met with, talked to, and tried
to help many left-behind U.S. parents whose children were abducted to Japan. How-
ever, absent some ability to mediate or reach an agreed-upon settlement, the left-
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behind U.S. parent simply does not get their child back. Cases go unresolved for
years.

For the United States, Japan has the largest number of parental abduction cases
of any non-Hague country, and is third in new cases following only Mexico and Can-
ada among all Hague and non-Hague countries.

In 2009 ICMEC sent its Senior Policy Director to Japan to advocate for change.
She addressed audiences of elected officials, Diet members, journalists, religious
organizations, attorneys, NGOs and community activists. She participated in a press
conference with diplomats from the United States, Canada, the United Kingdom
and France, all of whom shared our concerns. In 2010 the Ambassadors of 12 coun-
tries, including the U.S., U.K., Australia, and Germany, signed a joint statement
urging Japan to adopt the Hague Convention.

The then-Japanese Prime Minister Yukio Hatoyama said, “We have been con-
demned by the USA, Canada, the U.K., and France over this and I firmly believe
we need to change things. The effect will be Japan coming into this century. We
need to be clear though, these changes will take time. A very strong cultural change
shifting from maternal primacy over the children is needed as well. I think we have
already seen the beginning of this, but a change in laws is not the sole solution.”

Secretary of State Hillary Clinton discussed this issue with Japanese leaders, and
President Obama raised it to the new Prime Minister, Shinzo Abe. We are delighted
that Japan has now ratified the Hague Convention and put implementing legisla-
tion in place. We are hopeful that Japan’s action signals a new day of cooperation
on these issues. However, Japanese leaders have told us that full implementation
of the Hague Convention will take time and that fundamental legal and cultural
challenges must be addressed.

In my quarter century of work with leaders of the Hague Conference, I have
learned over and over again that a country’s ratification of the Convention does not
guarantee implementation. Our efforts to produce good practice guides and under-
take research to monitor the extent of compliance demonstrate that there are Hague
signatories which still do not meet the letter and spirit of the Convention.

So, what are the challenges for the future? The committee asked that I address
several questions.

1—The scope of international parental child abduction, challenges to seeking the
return of abducted children in countries which participate in the Hague Abduction
Convention and countries which do not, and issues of U.S. reciprocity.

The State Department estimates more than 1,000 outgoing international child
abductions reported to the Office of Children’s Issues each year. About half of the
children abducted to Hague Convention countries are returned. About 40 percent of
the abduction cases involve children taken to countries which are not signatories to
the Hague Convention.

Challenges | Disturbing Trends—ICMEC funded statistical research on the oper-
ation of the Hague Convention. This research was performed by Professor Nigel
Lowe of Cardiff Law School in the U.K., a member of the ICMEC board. The
research utilized 2008 data from member countries, and was presented to the 2011
Hague Special Commission. The conclusions were troubling:

There was a significant increase in the number of applications: There was a 44
percent increase in the total number of applications made under the Hague Conven-
tion in 2008 as compared to 2003, with a 45 percent increase in return applications
and a 40 percent increase in access applications. A British study found that cases
in the U.K. have risen 88 percent in the past decade.

There were fewer returns of children—The overall return rate was 46 percent,
down from 51 percent in 2003 and 50 percent in 1999. Further, just 27 percent of
the returns were judicially ordered, while 19 percent of the returns were voluntary.
The data also showed that judicial refusals climbed to 15 percent, up from 13 per-
cent in 2003 and 11 percent in 1999. In 2008 44 percent of the applications were
decided in court, with 61 percent of court decisions resulting in a judicial return
compared with 66 percent in 2003 and 74 percent in 1999.

The Hague process is taking longer—The key element in ensuring success in the
Hague process is speed. The longer it takes, the lower the likelihood of successful
resolution. In fact there is an incentive to create delays, making it more likely that
a court will find that the child is now settled and that it is not in his or her best
interests to be returned to their country of habitual residence.

Yet, the average time taken to reach a decision of judicial return was 166 days
in 2008, compared to 125 days in 2003 and 107 days in 1999. A judicial refusal took
an average of 286 days, compared to 233 in 2003 and 147 in 1999. Even for applica-
tions resulting in a voluntary return the average time was 121 days, compared to
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98 days in 2003 and 84 days in 1999. The standard we seek in these cases is 42
days or 6 weeks.

The Hague Convention is not about child custody, it is about conflicts of law. Its
stated goal is the prompt return of the child to his or her country of habitual resi-
dence. The longer the process takes, the less likely we are to achieve the kind of
uniformity and consistency that we need across 91 countries.

The focus of the Hague Convention is on ensuring that the right jurisdiction
makes the determination regarding the custody of the child by rigorously applying
the principles of return to habitual residence, unless there are valid Article 13b
defenses or some other impeding circumstances for nonreturn.

Based on the results of the survey, the 2011 Hague Special Commission empha-
sized the need for close cooperation between Central Authorities in the processing
of applications and the exchange of information noting the principles of “prompt
responses” and “rapid communication” as set out in the “Guide to Good Practice
under the 1980 Convention—Part [—Central Authority Practice.

An encouraging development is the emergence of liaison judges and the increased
cooperation between the members of the International Hague Network of Judges
and the relevant Central Authority resulting in the enhanced operation of the Con-
vention. In some countries, including the United States, judges may receive a Hague
case who have never handled such a case before and are unfamiliar with the Hague
Convention. The ability to confer with an expert judge who is experienced in Hague
cases is important and increases the likelihood that a case will be handled properly.

Periodically, the U.S. itself has been accused by other countries of not observing
reciprocity under the Hague Convention. There are nearly 10,000 state judges in the
U.S. who could conceivably receive and handle a Hague case. In the United King-
dom just 17 judges handle Hague cases. Thus, judicial training and the judicial liai-
son function are of paramount importance in the U.S. The U.S. has made enormous
progress in this regard.

The Process in Non-Hague Countries—Many non-Hague countries have deeply
held and long maintained traditions that have developed over centuries in such a
way that they hold a more rigid concept of best interests of the child. It is often
difficult to resolve differences over the issue of child custody between a parent from
a religious legal system and a parent from a secular legal system. The challenges
can be enormous.

That is why we are encouraged by the movement to create bilateral agreements
between Hague and non-Hague states. Such agreements provide a basis for resolu-
tion of these conflicts under the general principle of the Hague Convention—that
is, by rigorously applying the principles of return to habitual residence, unless there
are valid Article 13b defenses or some other impeding circumstances for nonreturn.
Mediation between countries, particularly on access issues, has also met with some
success.

Some of the better known examples of bilateral agreements are U.S./Egypt, U.K./
Pakistan, France/Algeria, Belgium/Morocco, Canada/Lebanon, etc.

There is a Growing Tendency of Courts in Return Cases to Undertake In-Depth
Welfare Inquiries Before a Return is Contemplated—The purpose of the Hague Con-
vention is to achieve the speedy, summary return of abducted children to their coun-
tries of habitual residence where the courts in those countries make the determina-
tion as to proper custody.

Yet, there are a growing number of courts that are undertaking in-depth examina-
tions of the entire family situation surrounding the child and considering a wide
range of factors before ordering the child’s return. Their rationale is that they have
an obligation to consider seriously allegations regarding “grave risks to the child”
and make rulings regarding the full circumstances of the case. Thus, in some
instances courts in countries to which the abducted child has been taken are effec-
tively retrying the issue of custody in direct contravention of the underlying purpose
of the Hague Convention.

This was an issue in recent cases before the European Court of Human Rights.
For example, in the 2010 ECHR decision in Neulinger & Shuruk v. Switzerland, the
court held that “basic norms of human rights require (a) that courts in every case
under the Hague Convention . . . must consider the best interests of both the child
and the child’s family and (b) that a child should not be returned to its habitual
residence, even if that is required by the Hague Convention, if it is not in its best
interests to do so.”

A second case considered by the ECHR was X v. Latvia in which the court ini-
tially held that “the Latvian courts’ approach in granting the return order lacked
in-depth examination of the entire family situation and of a whole series of factors
. . .” However, ultimately the ECHR permitted the return of the child to Australia
per the provisions of the Hague Convention.
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Obviously, a trend in which courts readjudicate what is in the best interests of
the child potentially strikes at the heart of the Hague Convention. It is a concern
of which policymakers in the U.S. and globally should be aware. ICMEC is con-
sulting with policymakers in many countries, including European countries. It is our
view that the Hague Child Abduction Convention, now 34 years old, represents far
and away the best framework for resolving these complex, difficult cases, and that
we need to preserve it as the primary instrument for handling these cases.

A third case of significant interest is Lozano v. Alvarez, heard by the U.S.
Supreme Court on December 11, 2013. The Lozano case examines one of the excep-
tions to the return of the child under the Hague Convention. Article 12 of the Con-
vention provides an exception to the obligation to return a child if the petition for
return is filed more than 1 year after the child’s removal and a preponderance of
the evidence shows that the child is now settled in his or her new environment such
that the return would not be in the child’s best interests. The question is whether
a court may equitably suspend this 1-year filing period provision when the abduct-
ing parent has concealed the whereabouts of the child.

The Use of Exceptions—The use of the exceptions allowed under the Hague Con-
vention appears to be increasing, as judges find new reasons not to return children
to their countries of origin. Of particular interest is the domestic violence exception.
There are indications that more and more abducting parents are alleging domestic
violence by the custodial parent. While this is an important factor and requires thor-
ough investigation and consideration, it is clear that for some abducting parents,
this appears to have become a strategy, whether there is a factual basis or not.

Access for Left-Behind Parents—Perhaps there is no challenge under the Hague
Convention that is greater than that of simply providing access to the other parent.
In the Conclusions and Recommendations of the June 2011 meeting, the Special
Commission noted that access applications were markedly slower to reach a conclu-
sion than return applications, taking an average of 338 days as compared to 188
days for return.

2—What More Can Be Done to Achieve the Return of Abducted Children and Assist
Their Left-Behind Parents?

e We need to reaffirm the importance of the Hague Convention and work toward
uniform, consistent global application and reciprocity, including pressing for
more countries to become signatories.

e We need U.S. officials to become stronger advocates on behalf of left-behind par-
ents and utilize the influence of the U.S. Government to bring about resolu-
tions.

e We need to launch a global effort to increase the speed with which Hague Con-
vention cases are addressed and resolved, reducing undue delays.

e We need to address the lack of enforceability of some return and access orders.

e We need to create more and better systematic data to measure the operation
of the Hague Convention and evaluate the performance of individual countries.

e We need to investigate the impact of key decisions of the European Court of
Human Rights and other courts which seem to potentially risk undermining the
core premise of the Hague Convention.

e We need to address the lack of uniformity in the interpretation of the Hague
Convention particularly with the “exceptions” under Article 13.

o We need to conduct more in-depth investigation into the impact of domestic vio-
lence on international parental child abduction.

e We need to build on the Malta process by evaluating how the Hague Convention
is working in Morocco and Turkey, and seeking to replicate the positives associ-
ated with those experiences in other Islamic countries.

e We need to improve judicial training and address variations in caseload and
experience of Central Authorities and judges in many countries.

e We need to provide greater support for victim families.

The CHAIRMAN. Thank you.
Mr. Goldman.

STATEMENT OF DAVID GOLDMAN, COFOUNDER AND
DIRECTOR, BRING SEAN HOME FOUNDATION, LINCROFT, NJ

Mr. GOLDMAN. I would like to express my appreciation to you,
Chairman Menendez and Ranking Member Corker and members of
the committee, for convening this hearing on the vital issue of
international child abduction. Thank you for having us here today.
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I am David Goldman and my son, Sean, was abducted to Brazil
in 2004 at the age of 4 by his mother. Even after Sean’s mother
passed away in 2008, his maternal grandparents continued to deny
me any access, in further violation of the Hague Convention. The
only reason I do not appear before you today with a broken heart
and broken family is because the President of the United States,
the Secretary of State, the Senate, the House, and a number of in-
dividual lawmakers intervened with the Government of Brazil to fi-
nally bring my family together and my son home.

Although we will never regain, reclaim, those 6 lost years, my
son is thriving, he is happy, and he is healthy, reunited with me
and his family and loved ones back here in America. So despite all
the heartbreak my son and family and I have endured, I am one
of the truly lucky ones.

Unfortunately, there are thousands of families like mine in
America today, who have suffered the same as me, but have little
or no hope of having their abducted children returned, as you will
hear from Patrick and Bindu Philips behind me and thousands of
other families who are suffering. Most left-behind families cannot
secure the intervention of the President, Secretary of State, Senate,
and House on their behalf, nor should they be expected to.

These families should be able to rely on the U.S. Government to
do that for them.

But what we have learned year after year through administra-
tion after administration is that, no matter how well intentioned
our officials are, those who are responsible for returning abducted
American children lack the tools to convince the 80-some odd sig-
natories of the Hague Convention to fulfill their treaty obligation
and return abducted American children.

These children are the voiceless victims. They have been stripped
of half of their identities by the abducting parent and whisked
away to a foreign country. They leave behind devastated families
and friends and little more than memories of the place they called
home for most of, if not all of, their lives. These abducted children
can suffer severe psychological trauma caused by the abduction and
the ensuing parental alienation they experience at the hands of
their abductors, who seek to poison their memories and shatter
their attachment to the left-behind parents. Child abduction is
child abuse.

It is crucial that Congress acts now to provide the Department
of State and the White House the tools they need to return our ab-
ducted children. Time is not on the side of the abducted children.

I read the testimony from a similar hearing held before this very
committee more than 15 years ago in October 1998 on the issue of
international child abduction.

Paul Marinkovich, a left-behind parent from California, testified,
maybe in this room, maybe in the seat that I am in. He said: “We
are here today with many other left-behind parents, questioning
the lack of compliance of our Hague Convention by other countries.
If we show these other countries that we are serious by our actions
and our requests, then they start getting serious about the return
of our children. If we do not treat the abductions of our children
as a serious matter, then how can we expect those other countries
involved to fight for our children’s return?”
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The problem was best summed by the statement of then-ranking
member and later chairman of this committee, Senator Joseph
Biden, now Vice President of the United States: “The act of taking
a child across international borders is a heinous crime which is ex-
tremely heart-wrenching for the parent left behind and for the
child or children affected. It is timely for this committee to review
the operations of the Hague treaty.”

I am trying to go as quick as I can and I summarize most of my
statement.

The fundamental problem with the status quo is that there are
no serious consequences or penalties for other nations who fla-
grantly, repeatedly, year after year, refuse or fail to return ab-
ducted American children. Go down the list of flagrant abusers and
many are close allies to the United States. Yet concern for bilateral
relations and instinct to put the relationship first keep successive
administrations from sanctioning countries who are flagrant viola-
tors or even denouncing them publicly. Quiet diplomacy is always
the first resort. But, as Bernard Aronson, former Assistant Sec-
retary of State for Inter-American Affairs, who assisted me in se-
curing my son’s return, testified in a December 2009 hearing in the
Tom Lantos Human Rights Commission on this very issue, and I
quote: “A diplomatic request for which there is no real consequence
for refusal is simply a sophisticated form of begging.”

Mr. Chairman and members of this committee, I submit to you
today that very little has changed in the nearly 16 years since this
committee’s last hearing on this issue. The names of the families
have changed, but the stories are eerily similar in terms of how in-
effectual our government has been because it has no serious tools
to compel other nations to do their duty and there are few, if any,
consequences if they refuse.

In my case, significant diplomatic pressure was applied at all lev-
els, by Chairman Menendez, Congressman Smith, and the late
Senator Frank Lautenberg, who put a hold on the renewal of the
GSP trading privileges for Brazil and dozens of other nations. The
act would have hurt Brazil economically and, low and behold, Sean
was returned home a few days later.

Rather than having to resort to such extraordinary measures,
should not Congress arm the U.S. Government with a menu of
sanctions the State Department can apply at its discretion to fla-
grant abusers? That way, our diplomats can warn noncooperating
nations of potential consequences and adverse congressional reac-
tion and thereby increase the leverage available to our diplomats
to return abducted American kids.

Almost done.

A second problem with the status quo is that——

The CHAIRMAN. Is that specifically in your notes?

Mr. GOLDMAN. No, but I see my light blinking here and I am try-
ing to go through it, but it is such an important issue and there
is so much to say. Thank you for your patience and your time.

A second problem with the status quo is the lack of accurate sta-
tistics and transparency concerning the dimensions of the problem
and the record of other nations. We cannot properly analyze this
problem without accurate data on abductions and returns. Yet
these figures have become increasingly difficult to find. Unfortu-
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nately, the State Department ceased publishing return figures
starting in 2010.

With regard to return rates of abducted children, overall return
rates of abducted children appear to be holding steady in the 40
percent range, although the rate is not higher for Hague Conven-
tion countries versus non-Hague countries. It is also worth noting
that the return rates are not improving at a time when a higher
percentage of overall abduction cases are to Hague Convention
countries, 75 percent in 2012 versus 46 percent in 2007, suggesting
that the Convention is not working the way it was designed.

I believe we need to take an honest view of the failures of this
reciprocal treaty and what should be done about it. What good does
it do to encourage other countries to join the Hague treaty if it will
not lead to an increased number of returned children? That is the
only way we can measure the success, is by the returns of the chil-
dren.

When the International Parental Crime Act was passed in 1993,
the number of abducted American children was estimated to be
10,000. We know that in the last several years the number of ab-
ducted children registered with our State Department is between
1,000 and 1,500 per year. Okay, so historically now several hun-
dred children per year are returned, which suggests that every
year we have an increased net number of roughly 800 to 1,000 chil-
dren. Yet they say the active cases right now are only 1,035, involv-
ing 1,453 children. So the cases are increasing every year by 1,000,
yet the number of open cases are still less than 2,000. It does not
add up. We need some more transparency with that.

So in my closing, as you guys know, legislation just passed the
House of Representatives last December in a rare show of bipar-
tisan support, 398 to zero, to support these victims. I urge this
committee to build on that strong foundation and pass this vitally
needed legislation as soon as possible, and not risk having it
bounced back and forth between the Senate and the House. The
families of abducted children have no time to waste. So I really
hope that we can get something passed to help these folks right
away because time is the enemy. Every day that a child is ab-
ducted is a time away from their family and more suffering and a
continuing crime.

[The prepared statement of Mr. Goldman follows:]

PREPARED STATEMENT OF DAVID GOLDMAN

Before I begin my testimony, I would like to express my appreciation to Chairman
Menendez, Ranking Member Corker, and members of the committee for convening
this hearing on the vital issue of international child abduction.

My name is David Goldman. My son, Sean, was abducted to Brazil in 2004 at the
age of four by his mother. Even after Sean’s mother died in 2008, his maternal
grandparents continued to deny me access, in further violation of the Hague Con-
vention. (For a more complete description of the details of my case, I refer you to
my December 2009 testimony at the Tom Lantos Human Rights Commission hear-
ing on International Child Abduction: http:/bringseanhome.org/David Goldman
testimony.pdf.)

The only reason I don’t appear before you today with a broken heart and broken
family is because the President of the United States, the Secretary of State, the
Senate, the House, and a number of individual lawmakers intervened with the Gov-
ernment of Brazil to finally bring my son home. Although I will never reclaim those
6 lost years, my son is thriving, happy and healthy, reunited with his grandparents,
aunts, and loved ones. So despite all the heartbreak my son, my family, and I
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endured, I am one of the lucky ones. Unfortunately, there are thousands of families
like mine in America today who have suffered the same as me but have little or
no hope of having their abducted children returned.

Most left-behind American families can’t secure the intervention of the President,
Secretary of State, Senate, and House on their behalf. Nor should they be expected
to. These families should be able to rely on the U.S. Government to do that for
them. But what we have learned, year after year, through administration after
administration, is that no matter how well-intentioned our officials are, those who
are responsible for returning abducted American children lack the tools to convince
the 80 signatories of the Hague Convention to fulfill their Treaty obligations and
return our abducted children.

These abducted children are the voiceless victims here. They’ve been stripped of
half of their identities by the abducting parent, whisked away to a foreign country,
and confronted by a language and culture many do not understand. They leave
behind devastated families and friends, and little more than memories of the place
they called home for most, if not all of their young lives.

Child abduction is child abuse and should be treated as a serious human rights
violation by our country’s leaders. These abducted children often suffer severe psy-
chological trauma caused by the abduction and the ensuing parental alienation they
experience at the hands of their abductors, who seek to poison their memories and
shatter their attachments to the left-behind parent.

This is why it is crucial that Congress acts now to provide the Department of
State and the White House with the tools they need to return our abducted children.
I say that because time is not on the side of abducted children. As I prepared to
testify, I went back and read the testimony from a similar hearing held before this
very committee more than 15 years ago, in October 1998, on the issue of inter-
national child abduction.

Paul Marinkovich, a left-behind parent from California, testified: “We are here
today with many other left-behind parents questioning the lack of compliance of our
Hague Convention by other countries. If we show these other countries that we are
serious by our actions and our requests, then they start getting serious about the
return of our children. If we do not treat the abduction of our children as a serious
matter, then how can we expect those other countries involved to fight for our chil-
dren’s return?”

Thomas Johnson, of Virginia, whose daughter Amanda was abducted to Sweden
in 1994 and never returned, said: “A decade after U.S. ratification of the Hague
Convention on the Civil Aspects of International Child Abduction, there is still no
Central repository of reliable information and expertise in the executive branch that
can quickly and effectively supply accurate basic data on the legal system, child cus-
tody institutions, law enforcement system, social welfare system, legal aid program,
and Hague Convention performance of the abductor’s country. The left-behind Amer-
ican parent thus has little basis for evaluating the options available.”

But the problem was best summed up by the statement of the then-ranking mem-
ber and later chairman of this committee. Senator Joseph Biden, now Vice President
of the United States, said in 1998: “The act of taking a child . . . across inter-
national borders is a heinous crime, which is extremely heart wrenching for the par-
ent left behind and for the child or children affected . . . it is timely for this com-
mittee to review the operations of the (Hague) Treaty.”

In my work at the Bring Sean Home Foundation I interact every day with parents
whose lives have been turned upside down by the abrupt abduction of their children.
I feel their pain, because I have walked in their shoes. I advise them that the path
ahead is long and painful, full of emotional ups and downs and, all too often, very
few tangible results—often running up legal bills well into the six figures and risk-
ing bankruptcy for the left-behind family. I warn them that for all practical pur-
poses, the State Department does not view its role as one of vigorous advocacy, but
rather to provide assistance in making sure that the left-behind parent gets their
day in court in the foreign country where their children have been taken. Sadly,
having your day in court often does not result in the return of these children.

That is because the Treaty is easily manipulated to block or delay the return of
the child, often by judiciaries subject to local political pressure and even outright
corruption. An abducting parent need not ultimately win the legal case over the fate
of the abducted child, but by using the appeal process to endlessly delay the legal
proceedings long enough so that the abducted child can grow up, the abducting par-
ent’s case is strengthened solely based on the passage of time.

Sometimes this happens because judges lack an understanding of the principle te-
nets of the Treaty, and other times it happens because those same judges don’t want
to send the child home, perhaps because of gender bias or nationalistic reasons. To
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remove these structural and political obstacles is precisely why the Hague Conven-
tion was negotiated and ratified by 80 nations.

My foundation has been assisting a father by the name of Devon Davenport of
North Carolina, whose daughter Nadia was abducted to Brazil in 2009, just a few
weeks after her birth. Mr. Davenport has fought admirably to bring Nadia home.
In September 2010, a federal court first ordered her return to the U.S. Since then,
the return order has been upheld by numerous appeals courts and the legal case
is effectively over, yet Devon is still waiting, as I did, for the Brazilian courts to
enforce their own return order and put Nadia back on a plane to the U.S. Our gov-
ernment should be demanding, not asking, that Nadia be returned.

The fundamental problem with the status quo is that there are no serious con-
sequences or penalties for other nations who flagrantly, repeatedly, year after year,
refuse or fail to return abducted American children. Go down the list of flagrant
abusers and many are close allies of the United States, yet concern for “bilateral
relations” and the instinct to put “the relationship first” keep successive administra-
tiorﬁls flrom sanctioning countries who are flagrant violators or even denouncing them
publicly.

Quiet diplomacy is always the first resort, but as Bernard Aronson, former Assist-
ant Secretary of State for Inter-American Affairs, who assisted me in securing
Sean’s return, testified at a December 2009 hearing in the Tom Lantos Human
Rights Commission on this very issue: “a diplomatic request for which there is no
real consequence for refusal is simply a sophisticated form of begging.”

Mr. Chairman and members of this committee, I submit to you today that very
little has changed in the nearly 16 years since this committee’s last hearing on this
issue. The names of the families have changed, but the stories are eerily similar in
terms of how ineffectual our government has been because it has no serious tools
to compel other nations to do their duty, and there are few, if any, consequences
when they refuse. In my case, significant diplomatic pressure was applied at all lev-
els by Chairman Menendez, Congressman Chris Smith, and the late Senator Frank
Lautenberg, who put a hold on the renewal of GSP trading privileges for Brazil and
dozens of other nations. The act would have hurt Brazil economically, and low and
behold, Sean was home a few days later.

Rather than having to resort to such extraordinary measures, shouldn’t Congress
arm the U.S. Government with a menu of sanctions the State Department can apply
at its discretion to flagrant abusers? That way our diplomats can warn noncooper-
ating nations of potential consequences and adverse congressional reaction and
thereby increase the leverage available to our diplomats to return American kids.

A second problem with the status quo is the lack of accurate statistics and trans-
parency concerning the dimensions of the problem and the record of other nations.
We cannot properly analyze this problem without accurate data on abductions and
returns, yet these figures have become increasingly difficult to find. Unfortunately,
the State Department ceased publishing return figures starting in 2010. With
regard to return rates for abducted children, overall return rates of abducted chil-
dren appear to be holding steady in the 40 percent range, although the rate is not
higher for Hague Convention countries versus non-Hague countries. It’s also worth
noting that return rates are not improving at a time when a higher percentage of
overall abduction cases are to Hague Convention countries (75 percent in 2012
versus 46 percent in 2007), suggesting that the Convention is not working the way
it was designed. I believe we need to take an honest view of the failures of this
reciprocal treaty and what should be done about it. What good does it do to encour-
age other countries to join the Hague Treaty if it won’t lead to an increased number
of returned children?

When the International Parental Crime Act was passed in 1993 the number of
abducted American children was estimated to be 10,000. We know that in the last
several years, the number of abducted children registered with our State Depart-
ment is between 1,000 and 1,500 per year. Historically, several hundred children
per year are returned, which suggests that every year we have an increase in the
net number of children abducted by roughly 800 to 1,000. Yet in 2013, the number
of active cases according to the State Department was only 1,035, involving 1,453
children. The reason, I'm afraid, is that cases are closed by the State Department
for a long list of reasons in addition to an actual return of the abducted child. Some
are instances in which the parent simply runs out of money to fund his litigation
in the country where their child has been taken. Shouldn’t you, as the peoples’ rep-
resentatives, and left-behind parents, have an accurate accounting of the dimensions
of the problem and confidence that no child’s case will be written off prematurely?

My hope for this hearing is that members of this committee and all Senators will
reach out to your colleagues in the House to work together to strengthen the capac-
ity of the U.S. Government to return abducted children with real sanctions and
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tools, and also to ensure that information about cases and reports is transparent
and available to the public along with the performance of individual countries.

As you know, legislation which does just that passed the House of Representatives
last December 398-0 in a rare show of bipartisan, unanimous support for these vic-
tims. I urge this committee to build on that strong foundation and pass this vitally
needed legislation as soon as possible, and not risk having it bounced back and forth
between the Senate and the House. The families of abducted children have no time
to waste.

My fear is that if this committee and the full Senate don’t take up this cause
quickly and mid-term elections start to loom, this committee will convene yet
another hearing, perhaps years from now, and we will hear the same heartbreaking
stories from a new group of parents making the same urgent requests for help, with
even more families shattered by the loss of their children.

As I conclude my remarks, I would like to share with you a quote by former Con-
gressman Barney Frank, who said at a July 2011 congressional hearing on inter-
national child abduction: “We sometimes hold back in using our legitimate moral
authority because we worry about somehow alienating other countries. Now, I want
America to be reasonable and fair in its dealings with other people, but, as a gen-
eral rule, it does seem to me that most countries in this world need us more than
we need them. I don’t want to abuse that, but I think we sometimes assume that
we can’t press hard because people will get mad at us . . . a reasonable assessment
of what the relationships are should allow us to press cases on their merits and not
be held back by some fear that we will somehow lose influence.”

In other words, it’s time for America to lead on this issue. Time is the enemy here
and for left-behind families and their children, those lost years can never be recov-
ered. We face a rare political moment where we have a unanimous, bipartisan con-
sensus in the House on this issue. Let’s not let the perfect be the enemy of the good.
Now is the time to act.

The CHAIRMAN. Well, thank you.

Mr. GOLDMAN. I am sorry for taking too much time.

The CHAIRMAN. Let me just make a quick observation before I
call on Mr. Braden. I was not on the committee, nor was I the
chairman 15 years ago. I can assure you that we are not going to
have another hearing like this in the future, because we are going
to have an action item, working with the ranking member, to build
upon the House-passed bill.

I agree with you, time is of the essence. Also, we are not going
to get multiple bites at having the type of legislation that we collec-
tively want to see. So we want to build upon what the House does,
particularly work on some preventive measures, like exit controls,
that I think are going to be very important. So we are going to
work expeditiously to get there and we are going to have action.

Mr. Braden.

STATEMENT OF PATRICK BRADEN, CHIEF EXECUTIVE OFFI-
CER, GLOBAL FUTURE: THE PARENTS’ COUNCIL ON INTER-
NATIONAL CHILDREN’S POLICY, LOS ANGELES, CA

Mr. BRADEN. Thank you, Chairman Menendez, Ranking Member
Corker, and the rest of the members of the committee, for inviting
me to testify. I think pretty much everybody on your side of the
dais knows there is nothing more important to me.

I ask that my full statement be included in the record along with
the supplemental reference materials.

The CHAIRMAN. Without objection.

Mr. BRADEN. Thank you, sir.

I wanted to agree with you, we are not going to get another bite
at this apple probably for another 7 to 10 years. It seems like legis-
lation takes that long to create around here and get passed. On
that thought, I would love to see, if this body is going to create a
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piece of legislation on this issue, let us make it a meaningful piece
that really does stop abductions, prevent them, and return the chil-
dren that are already abducted like my daughter.

I want to tell you a little bit about my daughter’s case. I do not
have time. You guys probably know much about it, but I want to
tell you a little bit about what my organization’s done over the last
8 years, Global Future: The Parents’ Council on International Chil-
dren’s Policy. I want to tell you about exhaustion of remedies. We
also have some excellent ideas for consideration of solutions, in-
cluding one that 2 years ago had 10 members of the Senate Judici-
ary Committee ready to move through in the form of an amend-
ment to another bill and, unfortunately, that bill was supposed to
be a clean bill, so it sort of stopped, and I have not really pressed
it much in the last couple of years.

But that bill will stop 98 or 99 percent of all outgoing inter-
national parental child abductions and it will save billions and bil-
lions and billions of dollars. I have gone through this with econo-
mists, the Judiciary Committee, and a number of people, and I
would like to maybe talk about some of those things later, because
I want to tell you a little more about some of the other stuff.

In my daughter’s case, I asked the court for travel-restraining or-
ders in an effort to protect her from the same abuse her mother
suffered in her youth. Despite a bunch of confusing maneuverings
by Ryoko’s attorney, Mr. James Kelso Lindsay, everything went
right in court for my daughter, Melissa. Custody and protective or-
ders, passport surrender orders, travel ban orders, shared custody
orders were all in place, and that gave me comfort and I really did
not think anything could happen to my daughter.

Pressure from her attorney, her parents, and a Japanese attor-
ney who helped plan the criminal abduction of Melissa caused
Ryoko to cave in. A genuine Japanese passport in a false name was
used for Melissa and Ryoko simply got on a plane with our daugh-
ter on March 16, 2006, and covertly left the United States with our
daughter. Once the All Nippon Airways plane left the airport, all
legal protections and rights were effectively stripped for Melissa.

This is not a case where I somehow consented or acquiesced to
any foreign laws, customs, or jurisdiction. I availed myself of every
possible legal protection and prevention under U.S. law to prevent
those risks. It was a criminal kidnapping. Within days, local and
Federal arrest warrants were issued.

I later sued Ryoko’s Los Angeles attorney, Mr. Lindsay, for mal-
practice by aiding and abetting an international parental child ab-
duction. I fought the case alone because malpractice attorneys do
not like to sue other attorneys. I won the demurrer and the motion
for summary judgment in pro per and eventually won the whole
case. I have been told that I was the only person ever in America
to successfully sue opposing counsel for malpractice arising out of
a family law action and win, and I am not a lawyer. A few years
later I worked with another New Jersey constituent of yours, Mr.
Chairman, and he won his case as well.
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The issue of a child’s separation from a parent is rarely as simple
as it seems at face value. Abduction case facts are complicated. Not
all cases are abductions. If we are to create legislation on this sub-
ject, we need to first understand the language and categories of all
cases.

The most egregious kinds of cases will be U.S. jurisdiction cases
where foreign nationals broke U.S. law on U.S. soil. They include
abuses of human rights, have bases and remedies available in
criminal, civil, and family law.

By contrast, foreign jurisdiction cases are defined by trans-
gression of human rights for which there may only be a civil or dip-
lomatic remedy. The U.S. Government simply cannot unwind the
legal facts and legal distress in every case. Jurisdiction is the pri-
mary foundational element which dictates the appropriate venue
where any remedy or relief can be found. The legal facts determine
what areas of law can or cannot be used. Potential remedies are
controlled by the facts and careful responsibility should guide our
usage of the descriptive words.

For example, the use of and the definition of the word “abduc-
tion.” In U.S. law it has very specific meaning. Misuse of these
words creates dangerous and damaging misperceptions. I want to
give you a quote here from Jeff Slowikowski, a good friend of mine
and General Holder: “Misperceptions about family abduction can
potentially cause further trauma to the abducted child. These
misperceptions can also lead to an increase in the incidence and
duration of family abductions.” I want to repeat that: “These kinds
of misperceptions can lead to an increase in the incidence and du-
ration of family abductions.”

In our work we have seen immediate—and everywhere in Amer-
ica—we have seen immediate and robust law enforcement re-
sponses, like investigations, interviewing accomplices, tracking
cellphone and credit card data, issuance of amber alerts, arrest
warrants, quick extradition of the abductors. But that takes place
in domestic child abductions. That is the Federal response in do-
mestic child abductions.

In international child abductions, there is never such an urgent
response. In fact, I was met after my daughter’s abduction, I was
met with the same phrase over and over and over again, from my
Congressman, the judge, the law enforcement, the FBI. They all
said to me: Without the further cooperation of the Government of
Japan, there is nothing more we can do for you.

I just do not believe that. I know so many people up here—I see
that my time is up and I just want to say, exhaustion of remedies.
I have spent 800 days of my life in these buildings. I have met with
former Presidents, every single living Secretary of State, Vice
Presidents, maybe 40 or 50 foreign dignitaries, 1,600 staffers on
the Hill here I have met with. I have met with virtually every sin-
gle Senator in office today. And I wake up every morning and I do
not know what more I can do, that I did not do yesterday, to bring
my daughter back.
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I just want to say, thank you for holding this hearing and I will
look forward to your questions.
[The prepared statement of Mr. Braden follows:]

PREPARED STATEMENT OF PATRICK BRADEN

I want to thank you Chairman Menendez and Ranking Member Corker and mem-
bers of the committee for inviting me to testify. Sincerely, nothing means more to
me than working out the problems on this issue that my daughter faces, so thank
you very much.

I ask that my full statement be included in the record as well as some supple-
mental reference materials.

First, I want to tell you just a little about my daughter Melissa’s case and what
I and my organization, Global Future, The Parents Council on International Chil-
dren’s Policy have done over the last 8 years. I'll include ideas about working
through the challenges and problems throughout. Then I'd like to offer a series of
ideas for consideration as solutions, and discuss some of the recent developments
and special challenges that Japan presents us.

It is my sincere belief that the only meaningful solutions to international parental
child abduction, in terms of remedy and prevention, will be found primarily in the
Judiciary and under law enforcement. We have seen in domestic kidnappings an im-
mediate and robust law enforcement response with regard to investigations, inter-
viewing accomplices, tracking phone and credit card data, issuing Amber Alerts and
arrest warrants, quick extradition of perpetrators, and heroic recoveries of children,
without hesitation.

In international parental kidnappings there is never such an urgent response.
Instead, in a very high percentage of cases children remain abducted, and here we
are at another hearing on the same subject, the same as in 2004 and the same as
in 1998 going over the same old ground. Therefore, the Federal response to inter-
national parental child abduction (“IPCA”) must more closely match the successful
model of the Federal response to domestic parental child abductions. Otherwise,
these children will continue to be denied equal justice under the law, and be
deprived of their civil and constitutional rights. (Please see the attached Global
Future New Parents Primer #1.)

In addition to the Judiciary component, future success on the IPCA issue must
include Foreign Relations and Homeland Security components. None of these three
aspects can be by-passed, if we want to honestly represent to American Families
that meaningful progress on this issue has been achieved. Some of the real changes
will have to be (1) a stronger priority on enforcement of existing laws and treaties;
(2) more streamlined and real-time direct communications between family courts
and law enforcement, especially at border crossings; (3) implementation of exit con-
trols; and (4) developing and maintaining a more closely aligned, truly shared
respect for the laws and judicial orders between all global partner nations.

Action by the Foreign Relations channel is subject to limitation by sovereignty,
diplomatic considerations, U.S. and international law, and international treaties.
Departmental creep and stove piping the work by each of the three Departments
over a long time has contributed to the current state of a failed and incoherent Fed-
eral response for all of these children.

Melissa’s case started when her mother Ryoko, was pressured by her parents to
return to Japan with our daughter, shortly after her birth. I was especially fearful
that their financial and controlling influences could sway her, even though she had
never proposed that idea and we had never discussed any of us moving to Japan.
Ryoko previously discussed with me and a bilingual psychologist in over year of
counseling, that she suffered a long-term terrible abuse in her youth at the hands
of her father. That psychologist is able to break the privacy vow and discuss what
he heard from Ryoko, if subpoenaed by a congressional committee or judge. So I
asked the court for a restraining order in an effort to protect our daughter from that
same trauma, and from being subjected to any foreign jurisdiction, laws customs,
traditions, where she would be less protected than in the United States. That
entered us into the family court system in Los Angeles. Despite the maneuverings
by Ryoko’s attorney James Kelso Lindsay, everything went right for Melissa in
court. I was lucky that Ryoko never denied her personal abuse history, and that
there really weren’t many serious mistakes in the case by either my attorney or the
judge. We went through 11 months of proceedings. Shared custody was ordered,
with daily visitation. There were several protective orders in place such as passport
surrende)r, no travel, and more. (Please see attached Judges order from March 8,
2006 #2.
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Ryoko eventually succumbed to the pressure from her attorney, her parents, and
a Japanese attorney her parents hired, who together planned and executed the
criminal abduction of Melissa. She had a Japanese passport created in a false name
for our daughter. Then by a combination of acts of deception, coercion, and fraud,
she went to the airport and got on a plane with our daughter on March 16, 2006.
Once the All Nippon Airways plane left the ground, all U.S. law protections, and
U.S. rights were effectively stripped from Melissa. After hearing our judge order,
specifically, no travel to Japan with our child, and the passport surrender, I believed
that nothing like this could have ever happened. I also felt confident that if some-
thing did happen, the courts, law enforcement and the U.S. Government would
quickly remedy the situation. This is not a case where I consented or somehow
acquiesced to our child being subjected to any foreign laws, customs, or jurisdiction.
In fact, like the many other cases that I highlight within the work of Global Future
(several members of which are here today and you may have met with me here reg-
ularly), I availed myself of every possible legal protection and prevention under U.S.
law and within the courts to ensure that Melissa would never be subject to any for-
eign law and especially jurisdiction. It was a criminal kidnapping, resulting in local
and Federal arrest warrants. (Please see attached FBI arrest warrant #3.)

So that brings me to the differences between the various types of cases and the
differences in the U.S. Government obligations in each of the different types of
cases. (Please see the attached Global Future Differences Between The Cases, docu-
ment #4, and the Japanese Hague instrument legal definitions, the most recently
deposited definitions currently at The Hague, #5.) The issue of a child’s separation
from a parent is rarely as simple as it appears at face value. Abduction cases are
complicated. Many cases of parent-child separation are not “abductions.” If we are
to create legislation on this subject, we need to better understand the categories of
cases, and the appropriate measures, as warranted by the facts of each case. Any
legislation attempting to currently define or redefine all cases on some “same” basis,
and then place all cases in the same bucket with the same limited sets of diplomatic
remedies, severely discriminates against the cases that have a clear-cut basis in
U.S. law and law enforcement’s statutory obligation to act. The response to inter-
national child kidnapping should be exactly on par with the federal response to
domestic kidnappings. Even the Japanese recognize and differentiate between these
important semantic legal foundations.

It is now (and once again) clear that criminally abducted children do not have
equal protection under the law. Each and every case, criminal or civil, U.S. jurisdic-
tion or foreign jurisdiction, has a tragically sad and compelling aspect with regard
to the children. But children by virtue of their minority and law, are subject to and
controlled by their parents’ decisions. Sometimes parents unwittingly make bad
legal decisions or take a risk, and later do not want to accept the resulting legal
reality. So there are wrongful retentions and wrongful removals. There are criminal
cases, there are civil cases, and there are foreign jurisdiction cases, U.S. jurisdiction
cases, cases with violations of family law, and human rights cases.

The most egregious cases will be U.S. jurisdiction cases, which include abuse of
human rights, and have bases and remedies available in criminal, civil, and family
law. By contrast, foreign jurisdiction cases are defined by a transgression of human
rights, for which there may be only civil remedies.

There has been every variety of extraordinary legal cases, such as Tom Sylves-
ter’s, that still don’t end in remedy or relief. In addition to having a criminal child
abduction case from the U.S. to Austria, and continuing U.S. jurisdiction, he won
in the Hague only to face endless appeals and he also won in the E.U. Court of
Human Rights and in the European Convention, none of which returned his daugh-
ter to her legal home in Ohio. Please see attached testimony submission (some of
which came from the 2004 House hearing by Tom Sylvester, #6), and ask yourself
if anything has changed since then, or since the previous hearing he testified in,
in 1998.

Although they may appear similar, every case is unique by fact, and remedies are
controlled by the facts. Careful responsibility should guide our usage of the various
descriptive words, describing the various types of cases. Correct usage is of the
utmost importance. For example, the use of and the definition of the word “abduc-
tion.” In U.S. law, the word has very specific meaning, (please see the attached
Black’s Law Dictionary definition, #7). Misuse of the word “abduction” and other rel-
evant words creates misperceptions. These misperceptions are then spread through
the media and eventually will confuse law enforcement and judicial officers as well
as the American public and cause harm. Below is a quote from the Department of
Justice’s Office of Juvenile Justice and Delinquency Prevention (“OJJDP”) 2010 pub-
lication entitled “The Crime of Family Abduction” signed by Jeff Slowikowski and
Attorney General Eric Holder: “Misperceptions about family abduction can poten-
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tially cause further trauma to the abducted child. These misperceptions can also
lead to an increase in the incidence and duration of family abductions.”

The U.S. Government simply cannot unwind the legal facts and legal distress of
every case. For example, cases where a parent consents to the travel and places his
or her child on a plane, defines this common case model as a foreign jurisdiction-
wrongful retention case, with only civil and Hague remedies, if the foreign country
is a Hague partner. It is not by fact or definition a criminal abduction. It’s unreal-
istic to expect that we will ever see another Senator hold up billions of dollars of
foreign funding on behalf of a wrongful retention case, as Senator Lautenberg coura-
geously did. There are thousands of criminal abduction cases where such strong
action has not yet been taken. Holding up foreign aid does not demonstrate success-
ful diplomacy, nor a success of the Hague.

Basically, all cases can be sorted by jurisdiction first, and legal facts second.
There are U.S. jurisdiction cases, and foreign jurisdiction cases. Under the prin-
ciples of international law, jurisdiction is the primary element and will dictate the
appropriate venue where any remedy or relief can be decided on any case. The legal
facts will determine what areas of law can be used for remedy or relief. Legal facts
can’t be changed after the fact.

Six months after Melissa’s abduction in August 2006, I made my first trip to Cap-
itol Hill. By November 2006, I made up my mind that I was going to educate every
single legislator and every relevant government department on the issue. This gave
me hope, a purpose, and it was a good use of my time and energy. It kept me sane,
but more importantly, I had decided that if the U.S. Government is now the de-facto
parent for Melissa in Japan, that this work was now my only way of parenting her.
Since then, I have spent about 100 days per year, here in these buildings. Today,
I stand at about 800 days of my life here. I have taken the time of so many mem-
bers, some of whom are now gone from public service or have even passed away.
I have now met with over 1,600 congressional staffers, a few maybe over 100 times.
I have spoken with every living Secretary of State, former Presidents and Vice
Presidents, and a few hundred foreign dignitaries. Today, I want to thank all of you
for your time, indulgence, hard work, and occasionally your patience with me. When
I come here, I am almost a one-issue guy. That issue is my daughter Melissa. Please
forgive me. I feel like I have lost everything already, but I am not the victim here.
My daughter is the victim and I am her father charged with fixing her problems.
That is why I keep coming back, and remain committed to this work.

Back in my first year other tracks of work were developing too. I bought a law
library in 2007 and studied ideas in potential strategic litigation and law. The day
before the statute ran out, I filed suit against Ryoko’s lawyer and his entire firm
for malpractice by aiding and abetting in an abduction. I desperately fought the case
alone for the first 14 months while interviewing over 420 malpractice attorneys, all
of which passed on handling the case. I won the demurrer and the motion for sum-
mary judgment in pro persona, and finally found two of the best civil attorneys in
California to handle my trial for a fee. We won.

I was told at that time that I was the only person in America to successfully sue
opposing counsel for malpractice, arising out of a family law action, and win. It was
painfully bittersweet, and I don’t recommend that anyone attempt it. However, I did
work with another New Jersey resident who copied the suit and won his case as
well. His may be the only other example to date.

I also filed suit against the All Nippon Airways trying to establish that airlines
have a duty to protect children and their families from the harm that comes from
abductions. We lost my first case, but reworked it and refiled a better version in
another case in California, and then planned and filed refined versions in two more
cases in Florida and Pennsylvania simultaneously. This kind of work is continuing.
After 3 years of working with Rep. Jim Oberstar, and the House Transportation
Committee, he ordered a GAO report, which explored the problems and potential
remedies with airlines used in the commission of child abductions. (Please see
attached GAO Report 11-602, #8.) There are many other ideas in the strategic
Etigation channel, but most of those are more appropriate for a future judiciary

earing.

Today I also want to discuss how international child abduction violates these chil-
dren’s civil and constitutional rights.

A little background first. In the history of law, no-fault divorce, shared custody,
and children’s rights are still in their infancy. Just 60 years ago, international mar-
riages were a tiny fraction of what they are today. Even 20 years ago it was a lot
of very slow work to meet a potential spouse on the other side of the planet, if you
didn’t travel and spend time there. Today, ease of international travel and
globalization make it possible to meet and talk with thousands of people from every
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possible location on the planet. And it is happening faster and faster, and more and
more children with dual or even triple nationalities, are born every day.

Timing is everything for work on certain issues. Yesterday, was the time for
meaningful progress on this issue. If this body intends to take up legislation on for-
eign nationals crossing our borders illegally coming in to our country, that would
then be the appropriate time to take up work on American children being kidnapped
out of our country.

The Etan Patz case was the very first abduction case to really change the way
American society and law enforcement deals with child abductions. It is now 35
years old, and still remains unresolved. As a result of that seminal watershed case,
we got legislation creating National Center for Missing and Exploited Children
(“NCMEC”), law enforcement created new ways of investigating cases, photos
became a new tool and were then first used on milk cartons. Many of the far reach-
ing implications of that case took America into a new phase of awareness of the
crime of child abductions.

The Hague treaty on the Civil Aspects of International Child Abductions is now
only 30 years old and was a great start for its time. The Hague framework is
expanding worldwide, but the massive loopholes continue to be widened and foreign
judges and attorneys continue to exploit in order to deny returns.

The International Parental Kidnapping Crime Act (“IPKCA”) became law in 1993,
and in the legislative history, the original authors were clear that it was the pros-
ecution of the criminal abduction cases that would drive the deterrent to all forms
of child abductions and wrongful retentions. I believe that is still the only effective
path forward today, and was a visionary insight by those authors that unfortunately
has never had a chance to be demonstrated. Just a few emblematic prosecutions
each year would send a message everywhere that we as Americans believe that pro-
tecting these children’s rights to equal justice under the law is more important than
either parents’ selfish considerations, or acts of revenge and control that leave chil-
dren as the real victims of a crime.

These prosecutions send a message worldwide that we won’t accept forum shop-
ping, that any properly entered and valid first-in-time judicial decisions would and
should remain in force, that those judicial determinations would actually be
enforced especially when the children are abducted, and cannot be undermined
through means of fraud and deception. The IPKCA plan was clear; the Department
of State was to serve DOJ by assisting in resolving the most egregious criminal
cases. Prioritizing extradition requests, and holding countries to their extradition
treaty obligations seemed to be the simple practical key to the authors of IPKCA
and helped reinforce the rights of all children.

Knowledge about the potential consequences would absolutely deter most would-
be child abductors, and would provide incentive for resolution of greater numbers
of wrongful retention and foreign jurisdiction access cases. Essentially, bad actors
will resist the temptation when they know the consequences might really negatively
affect them if they choose to take such an action.

After 1993, it seems clear that DOJ became frustrated by the unresolved criminal
abduction cases piling up, and with the lack of DOS support on resolving the inter-
national criminal cases. So eventually, over time, the portfolio of work on these
cases migrated from DOJ to DOS.

I have to say here that I personally know about 100 people who work at DOS who
sincerely would love nothing more than to bring Melissa home today. Over time and
study, I came to realize that there are thousands of deeply committed and concerned
people working in the DOS. But from the bottom of the DOS to the top, returning
our children is just not in their job description or ability. They are not law enforce-
ment officers; their job is diplomacy and they answer to the administration and to
Congress.

Here in the foreign relations channel, we could rewrite portions of DOS’ Foreign
Affairs Manual in order to better serve these emblematic international Child Abduc-
tion cases. Creating better Welfare and Whereabouts reports, taking current pho-
tographs and videos to return to the left behind parents with, and including pro-
fessional child development and social science evaluations may help create a more
positive view of the U.S. Government response in appropriate cases, and would
address the psychological and emotional traumas that these children experience.
(Please the attached paper by Sarah Lyons, #9.)

In fact 3 years ago, Global Future wrote a proposal (among a long list of proposals
over a few years) for a sweeping reform of the Welfare and Whereabouts (“W&W”)
visit program. This may be something that can be more appropriately done by this
committee in the foreign relations channel. (Please see the attached version of the
Foreign Affairs Manual on this subject, #10.) The W&W visit program is still one
area that does give some parents some solace and comfort. It also may be the only
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U.S. Government obligation in some types of access or foreign jurisdiction cases that
can be executed.

Former Assistant Secretary Kurt Campbell and current Assistant Secretary Jan-
ice Jacobs acknowledged publicly that another of our proposals became a new DOS
policy. That particular idea is one we are most proud of. “The aged-out cases pro-
posal.” After abducted children age out of minority, in appropriate cases, the DOS
no longer needs to go through an abducting or wrongfully retaining parent in order
to talk with the child. That person is now in their majority, still has American citi-
zenship, still has an American family, society, and cultural aspect of their identity,
which may have been wrongfully denied to them previously. They may have inher-
ited property or money, they may want to seek employment or education here in
the U.S., they may be eligible for various programs or might want to join some
branch of our government or military. The point is that the Embassy can directly
contact these abducted children without the barriers that they unfortunately faced
while the child was in their minority.

There is no way for us to write a law demanding that the administration engage
another nation, but we can have Foreign Service officers fulfill that promise written
inside the front page of every U.S. Passport.

Left behind parents are a uniquely desperate and vulnerable group. They are per-
sons who are at the most desperate time of their lives. They are susceptible to all
kinds of scams and frauds. In fact when Googling IPCA, the top sites that come up
will reveal scam artists who regularly prey on left-behind parents and their families
using their children as bait. There are literally hundreds of spurious organizations
that use real and falsified stories and images of parent and child separations to so-
licit money for personal gain. There are hundreds of paramilitary snatch-back orga-
nizations, most of which successfully extract between $30,000 and up to $1,000,000
per case, from desperate and trusting parents, without ever intending to return the
children. The Internet has created so much in the way of good for humanity. It also
has increased the opportunities for scams and cons in an exponential way. In an
area mostly overlooked by law and law enforcement, filled with desperate and trust-
ing parents, these fraudsters have easy pickings. Many operate under false identi-
ties, and they face very little in the way of consequences.

I was as desperate and vulnerable as any parent in early 2006. However I was
lucky to discover in time that I had been solicited by one of these con artists very
soon after my daughter’s abduction. I researched him and found that his real story
was entirely the opposite of what he portrayed on the Internet. By attending two
court trials against him months later, I learned that he had a notorious record of
domestic violence, abuse, identity theft, false identity, unpaid child support, vexa-
tious litigation, and fraud, primarily victimizing his Japanese wife, the mother of
their child. I was appalled. Today, he runs one of three Internet-based organizations
purportedly advocating for left-behind parents whose children are in Japan, that all
happen to be run by persons with abuse histories that have been vetted judicially
or by law enforcement. Individuals like this undermine the work of Congress on our
children’s behalf, and add to the time they will be held in captivity abroad.

One of our central pillars in Global Future became calling out abusers and
demanding that they be prosecuted. We stand in support of victims of domestic
violence (“DV”) and against abusers, with a no-tolerance policy. Cases where abuse
allegations adjudicated by Judges or vetted by law enforcement officials won’t qual-
ify for any type of association with our group or our work. At the same time, we
object to be being painted with that same brush by DV organizations and must work
even harder to expose abusive individuals hiding amongst the left-behind parent
community. By virtue of their nature, we found that abusive individuals retaliated
in any number of ways when we rejected them for inclusion in or association with
our work.

From these same individuals and their organizations, myself and my organization
have received death threats, cyber threats, and cyber bullying attacks while these
people hid by using false identities on the internet. My e-mail has been hacked, my
credit card hacked, my Facebook page disabled, our Web site disabled, and they
even put porn ads on my daughter’s Facebook page after I could no longer access
it. Indeed I have even been threatened to be killed if I so much as testify on the
subject of IPCA or expose the true facts of some cases. We have decided that the
entire community of left-behind parents must be carefully vetted if we are ever to
make clear progress. (Please see the attached draft copy of the Global Future Con-
gressional Protocol for Vetting Left-Behind Parent and Child Abduction Cases, #11.)
Indeed both legislators and the entire advocacy community suffers when these peo-
ple abusively dominate the internet presence, and attempt to hijack our advocacy
movement and work on the issue.
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Until we began Global Future, no child had ever been returned from Japan
through a legal process. Today, and in history, there has been only one single child
legally returned from Japan. Although we worked with numerous agencies and de-
partments of the U.S. Government, the return of Dr. Garcia’s daughter to her lawful
home in Milwaukee, was largely a result of the planning, education, and work of
Global Future. That was our third criminally kidnapped child returned to their law-
ful home in the U.S. (Please see the attached Garcia case study narrative, the
Global Future Justice case study hand-out, and the NCMEC database report on the
Garcia case, #12.)

Over the entire 7 years of Global Future’s existence, we examined and analyzed
hundreds of cases. We have worked with families in reconciliations, mediations,
civil, criminal, and family court proceedings. All along building on ideas that we
have perceived as in the realm of what’s possible, without letting the goal of the
perfect result stop us from getting anywhere. We developed a set of plans that we
believed was possible to affect a safe legal return. One of our members, Mr.
Alejandro Mendoza of New Jersey offered his case as the first prototype. It was
huge and courageous risk. Our feelings of responsibility if it were to fail, and com-
mitments to making it work, were the highest. Law enforcement officials in New
Jersey agreed, and we eventually brought both children back to their lawful home.

All along we were working on several cases at once. Dr. Moises Garcia’s case was
especially unique and promising in terms of all of the facts. (Please see the attached
narrative of his case.) It is highly unlikely that we will ever see another case with
the variety of and complete exhaustion of every possible favorable ruling in both
countries. With that as background, and our recent success in the Mendoza case,
Dr. Garcia convinced us that we could bring his daughter home. Again it was an
even higher level of responsibility and fear of failure. It was Japan this time and
no one had ever been successful in Japan. (Please see attached NCMEC database
report on this case.) We cautiously applied many of the same ideas and principles
as in the Mendoza case and on December 23, 2011, Dr. Garcia’s daughter was back
in her lawful home in Wisconsin.

This case is by far and away, the most highly emblematic of any within inter-
national child abductions. This is the model case to study. It demonstrates the key
to unlocking hundreds or thousands of criminal abduction cases, which in turn cre-
ates the deterrent and incentivizes resolutions in all other kinds of cases.

Today, we live in a civilization within a highly globalized world. We no longer can
live in a world where this issue can be kicked down the road. It seems that the U.S.
Government is entirely in control of the fate of my daughter and all other abducted
American children.

Please don’t let my daughter or any of these children slip away. Please use this
opportunity to pass meaningful legislation that reinforces protections for our chil-
dren, and their original jurisdiction. Legislation that prioritizes and protects the jus-
}iclehcomponents. Legislation that will result in children being returned to their law-
ul homes.

The CHAIRMAN. Thank you, Mr. Braden.
Dr. Hunter.

STATEMENT OF NOELLE HUNTER, PH.D., PARENT OF AN
ABDUCTED CHILD, MOREHEAD, KY

Dr. HUNTER. Chairman Menendez, Ranking Member Corker, and
members of the committee: On behalf of my 6-year-old daughter,
Muna, my family, and my fellow parents, all of whom have had
their children kidnapped to far-away lands, I thank you so much
for recognizing this issue of parental child abduction as one of
great concern. Indeed, it is time to pass meaningful legislation to
contain this pandemic and eradicate this terrible pain it has caused
all too often.

I would like to share my personal story and offer some ideas that
this distinguished body, you, can take to strengthen laws, support
legal remedies, and prompt changes in the way that our Federal
Government and our Federal agencies work in concert with us par-
ents and other organizations to bring our children back home.
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On December 27, 2011, my daughter, Muna, was taken by her
father from the only home she has ever known, in Morehead, KY,
and spirited away to Bamako, Mali, in West Africa without my
knowledge or consent. Previously, in October of that year, a Ken-
tucky circuit court judge had issued a joint custody ruling for us,
acknowledging the right to equally parent our child. That same de-
cision ordered that I retain her U.S. passport. The judge under-
stood that there was a risk that her father would take her, and
that is the very action that brings me before you today.

When I took Muna to the designated custody exchange location,
even then I anticipated what was about to happen, but I was pow-
erless to do anything because no law had yet been broken. The FBI
later confirmed that Muna was taken away from JFK Airport on
a Mali-bound flight.

I immediately opened a case with the Department of State Office
of Children’s Issues and the National Center for Missing and Ex-
ploited Children. As I tried to get Muna back home, across the
world in Mali where she was taken a civil war had broken out.
Imagine my horror. My 4-year-old daughter, a U.S. citizen born in
Kentucky, was illegally taken away to now a war-torn country and
there was nothing that I could do, and apparently nothing that I
have done so far, that has returned her to my borders.

We need to fix this. It has been 793 days, more than 2 years,
since Muna was abducted and I have done everything that a moth-
er can do to bring her home. I am like many of my fellow parents
in that regard: We need your help.

I am pleased to say that I do have the unified support of my
Kentucky delegation. Senator Paul has reached out to members of
the State Department and to the members of the Mali Government.
In the U.S. House of Representatives, Chairman Rogers has been
consistent in his support and outreach efforts on our behalf. And
I do not really even have time to tell you of the varied and creative
and unwavering support that the Senate Minority Leader, Mitchell
McConnell, has given to this case. Since the first day I brought it
to his office, he has come alongside me and my family to press with
high-ranking members of the Mali Government, at the U.S. Depart-
ment of State, and even in the Justice Department to secure
Muna’s return. But she is still not home.

Muna’s kidnapping speaks to the greater problem of why there
must be fundamental changes in the way that international paren-
tal child abduction is addressed at the Federal level. When I trav-
eled to Bamako last summer to petition the courts to recognize pre-
existing U.S. court orders for custody and return, I was unsuccess-
ful. In Bamako, I virtually begged to spend time with my own
daughter. But that court would not affirm my status as her moth-
er.
I returned from Bamako without Muna, but with an even strong-
er resolve to advocate for her and the rights of every U.S. child who
has been unlawfully removed from U.S. soil and very often in viola-
tion of court orders, and always in violation of the international
principles of the rule of law. That is why the process for parents
working with Congress and Federal agencies must be streamlined.
It is my opinion that the next logical step is to recognize that inter-
national parental child abductions are foremost a matter of justice
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rather than diplomacy, though diplomacy has its place. The focus
of this issue and action must be properly transferred to the Depart-
ment of Justice because in nearly all cases this is a matter of crimi-
nality. Parental abduction is child abuse.

We must urge the nations to place greater pressure upon their
own citizens to adhere to the international rule of law and return
these children to their home country. In conjunction with such
urgings, the Justice Department should make the issuance of Fed-
eral warrants under the International Parental Kidnapping Crime
Act of 1993 standard practice. I would like to see this happen in
my own case because, despite high-level conversations with the
State Department, my efforts of my family and my delegation to
incentivize my ex-husband to return with her, she is still not here
and justice is now our only recourse.

This body has heard testimony about the Hague Convention as
a means for justice and remedy. Though I cannot speak from per-
sonal experience about the efficacy of the Hague Convention be-
cause the Republic of Mali is not a signatory, I can relay the senti-
ments of several of my fellow parents whose children are abducted
to signatory nations. It is in their experience a paper tiger that
compounds their personal grief and financial woe, rather than
serves as a means to end their abduction and bring them home.

But Federal warrants get the job done. This is one action that
I recommend this body consider as a front-line defense and deter-
rent. My friend, Alissa Zagaris, and her son, Leo, join us today sit-
ting out in the audience as a result of this process. Alissa went the
route of the Hague Convention and was confounded at every turn,
until the FBI rightly issued a penal abduction warrant, and Leo is
under her roof today.

A final point that I would like to urge the committee to consider
is how this government might enact strong prevention mechanisms
to foil attempts to unlawfully remove our children in the first place.
Exit control, as you properly said, sir, must be a key element of
any meaningful legislation and implementation. To this day, I do
not know how Muna left this country, because the judge ordered
that I keep her U.S. passport. In the same way the Department of
Homeland Security attempts to monitor persons entering this coun-
try, it should employ with equal or even greater scrutiny persons
leaving it, especially children.

In closing, I want to thank you, Mr. Chairman, Ranking Member
Corker, and this committee for allowing this issue to come before
you. I believe in my country and I have studied it and have seen
with my own eyes this country solve problems that we once
thought were intractable. International parental child abduction is
no exception. I stand with my fellow parents, Mr. Goldman, Mr.
Braden, Rick Myers, whose sons, Dean and Adi, were abducted to
Israel, Yedi Flaquer, whose son, infant son, is in Israel, Sally Plink,
whose children, Jared and Cassidy, were abducted to the Nether-
lands, the very seat of the Hague Convention, in pleading with you
to find better solutions to help us return our children.

This is a crime of the heart against our most vulnerable citizens.
They need us and they need justice. Finally, this Nation was found-
ed on the fundamental principle of liberty and they have been de-
prived of this inalienable right. The only right remedy for this dep-
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rivation is justice, and there can be no rest for these persons or na-
tions who thwart liberty until justice rolls down and we look up
and see our children returning home.

Thank you.

[The prepared statement of Dr. Hunter follows:]

PREPARED STATEMENT OF DR. NOELLE HUNTER

Chairman Menendez, Ranking Member Corker and members of the committee, on
behalf of my 6-year-old daughter, Muna, my family, and my fellow parents who also
have had their children kidnapped to far away lands, I thank you for recognizing
the issue of international parental child abduction as one of great concern.

Modern society is a global society. Today in the U.S. there are more couples of
mixed citizenship (nationalities) than ever. But when these relationships fail and
the family unit breaks apart, these children become more than victims of divorce,
they often become victims of international kidnappings. This current scourge wreaks
emotional havoc on children and families with alarming frequency. Indeed it is time
to create meaningful legislation to contain this pandemic and eradicate the terrible
pain caused all too often.

I would like to share my personal story and offer some ideas that this distin-
guished body—you—can take to strengthen laws, support legal remedies and
prompt changes in the way that our Federal Government and our federal agencies
Kork in concert with parents and other organizations to bring our children back

ome.

My daughter, Muna, was taken from our home in Morehead, KY, in December
2011. Just 2 days after Muna, her sister Rysa and I had spent a sweet Christmas
together, she was spirited away by her father without my knowledge or consent to
his home country of Bamako, Mali, West Aftrica.

Previously in October of that year, a Kentucky circuit court judge had issued a
joint custody ruling granting Muna’s father and me equal parenting, recognizing
each’s fundamental right to parent our child.

That same decision ordered that I retain possession of Muna’s U.S. passport. It
stipulated that her father must give me a detailed itinerary if he wished to travel
overseas with her. The judge understood there was a risk that her father would take
the very action that brings me before you today.

When I took Muna to the designated custody exchange location, her father
demanded the passport from me. I refused to give it to him because he did not pro-
vide me with a travel itinerary as the order stipulated.

Even then, I anticipated what was about to happen, but I was powerless because
I had no proof that he was about to take her. A week later on New Year’s Day as
I sat at the restaurant waiting for their return, the time passed when he was sup-
posed to return her to my custody . . . my stomach knotted with every passing
minute and I knew.

The FBI later confirmed that my Muna was taken away from the only home she
had known on December 27, on a Mali-bound plane out of JFK airport.

I immediately opened a case with the Department of State Office of Children’s
Issues and the National Center for Missing and Exploited Children. It would take
13 very long days, a state felony warrant for custodial interference, and pleadings
from me to local law enforcement before Muna and her father would be entered into
INTERPOL and the National Crime Information Center (NCIC) database.

As I tried to get Muna back home, across the world in Mali where she had been
taken, a civil war broke out. Imagine my horror! My 4-year-old daughter, a U.S. cit-
izen born in Kentucky, was illegally taken away to a war zone and nothing I have
done so far has brought her back home. We need to fix this.

For over 2 years now, I have done what any mother can do to bring her back
home. I've contacted high-ranking officials of the Malian Government here and in
that country. I've stage a protest in front of the Mali Embassy here in Washington.
I've met with the Malian Ambassador to the United Nations. I've rallied my family,
my Morehead community, and global support, thanks to social media. I've made sev-
eral trips to Washington to lobby for her return here in Congress, and last summer
I traveled to Mali to petition for her return . . . unsuccessfully!

I'm pleased to say that I have the unified support of my Kentucky delegation.
Senator Paul has reached out to the Mali Government on Muna’s behalf. In the U.S.
House of Representatives, Chairman Rogers has been consistent in his support and
outreach efforts to the State Department and to officials of the Mali Government.

I don’t even have time allotted today to tell you of Senate Minority Leader Mitch
McConnell and his varied, creative, unwavering and action-oriented support. From
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the first day I made Muna’s case known to him, he has been at my side, pressing
for her return in the Department of State and in the Department of Justice. Yet
still . . . my Muna is not home.

Muna’s kidnapping speaks to the greater problem of why there must be funda-
mental changes in the way international parental child abduction is addressed at
the federal level.

I have spent more than $20,000 in my efforts to return Muna. That amount
includes attorney fees, the costs of numerous trips to Washington, overseas travel
and other expenses.

My family’s own meager resources quickly dwindled, but thanks to my home com-
munity, online supporters and total strangers, Muna’s cause continues. My expenses
pale in comparison to other parents who have spent upward of $100,000, some of
whom have come to financial ruin as they pursue their God-given rightful roles to
parent their own children.

Four months after Muna was taken, the Office of Children’s Issues showed me
proof of life, my daughter’s life, in the form of a photograph taken by the consular
officer in Bamako after they conducted a routine welfare and whereabouts visit with
her and her father.

That first photograph and report that she was alive and physically okay meant
everything to me, because in Mali a political coup toppled a democratically elected
President and that country was in turmoil. Before that report, I didn’t know
whether Muna was alive or dead.

Subsequent checks yielded additional pictures, and at the strong and consistent
urging of Senator McConnell, the consular officer continued to attempt to reach out
to her father to check on Muna, sometimes with success, sometimes not. Sadly, the
latter has been the case most recently.

When I traveled to Bamako last summer to petition the courts there to recognize
preexisting U.S. custodial and return orders, I was unsuccessful. Yet, it was the con-
sular officer’s presence at a hearing that gave me comfort. By design, the State
Department can do nothing to facilitate Muna’s return—only create avenues for me
to pursue that end. In Bamako, I begged to spend time with my own child, but the
courts would not affirm my status as her mother.

Broken hearted, I returned from Bamako without Muna but with an even strong-
er resolve to advocate for Muna’s rights as a U.S. citizen and for every U.S. child
that is unlawfully removed from U.S. soil, often in violation of court orders, and
always in violation of the internationally recognized principles of the rule of law.

In addition to my delegation’s efforts and the work of the Office of Children’s
Issues, I believe that part of my success in keeping Muna’s case before this body
and the Department of State lies in my specialized knowledge of government organi-
zation and operation, which I acquired through education and through my former
service to the Nation as an intern in the office of Senator Jay Rockerfeller.

Still, none of this has yielded the goal. Muna is still not home. And what of my
fellow parents who do not know how or by what means to press this matter? One
of them is (figuratively) paralyzed by his inability to engage his case at the federal
level. This is why the process for parents to work with Congress and federal agen-
cies must be reevaluated and streamlined.

It is my opinion that the logical next step is to recognize that international child
abductions are foremost a matter of justice rather than diplomacy, though diplo-
macy has its place.

There is continued need for the Department of State to facilitate intercountry
relations in these matters when it advances opportunities for initial welfare and
whereabouts checks; and the assistance of country consular officers when a left
behind parent travels to a country for visitation and/or legal proceedings is invalu-
able. In this regard, the Department of State is helpful to an extent, but I and other
parents know that the State Department can never return our children.

The focus of this issue and action must properly be transferred to the Department
of Justice because, in nearly all cases, this is a matter of criminality. Parental
abduction is child abuse. Sometimes, I force myself not to think of what Muna must
be feeling in the 793 days since she was taken from her mother, her sister, her
extended family, her preschool, her church family and all of the people and places
that I know she remembers.

I don’t have to wonder about the psychological toll, because the FBI's Web site
makes clear the long-term effects of parental alienation when a child is separated
fror'n his or her primary attachment figure . . . who in the case of Muna . . . is
me!

In this nation, courts typically are quick to take action to address child abuse
when it occurs in towns and cities across the land. It follows that the Federal Gov-
ernment should do likewise when U.S. citizens are unlawfully removed from U.S.
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soil, and their abductions are facilitated by the parent and, by extension, sanctioned
by the country to which the children are taken.

Most of these countries enjoy friendly relations with the United States, and enjoy
all of the economic, political, and cultural benefits that such friendships engender.
Our Federal Government should be asking for more than the principle of sov-
ereignty dictates that our friendly nations should give.

We must urge the nations to place greater pressure upon their own citizens to
adhere to the rule of law and return these children to their home country. In con-
junction with such urgings, the Justice Department should make the issuance of
federal warrants under the International Parental Kidnapping Crime Act of 1993
(Crime Act) standard practice.

I would like to see this happen in my own case. The efforts of my family, my dele-
gation, and even the FBI to generously incentivize Muna’s father to return with her
have utterly failed. Justice is our only recourse. This body has heard testimony
about the Hague Convention as a means for justice and remedy.

Though I cannot comment from personal experience about the efficacy of the
Hague Convention, as the Republic of Mali is not a signatory, I can relay the senti-
ment of several fellow parents whose children are abducted to signatory nations. It
is, in essence, a convoluted paper tiger that compounds their personal grief and
gmancial woe, rather than serves as a means to an end that brings their children

ome.

My friend Alissa Zagaris, who went the route of the Hague Convention, was con-
founded at every turn until the FBI rightly issued a federal warrant under the
Crime Act, and soon after, her son Leo was in these United States under his moth-
er’s roof once again. This is one of the actions that I recommend this body consider
as a frontline defense and deterrent.

A final point that I urge the committee to consider is how the Federal Govern-
ment might enact strong prevention mechanisms to foil attempts to unlawfully
remove our children from the country in the first place.

Exit controls must be a key element of any meaningful legislation and implemen-
tation. To this day, I don’t know how she left this country without her passport. In
the same way that the Department of Homeland Security attempts to monitor per-
sons entering this country, it should employ equal or greater scrutiny of persons
leaving it, especially children.

In closing, I want to thank you again, Mr. Chairman, for allowing this issue to
come before committee for insight and discussion. I believe in my country and what
it stands for. I have studied and have seen with my own eyes this great Nation solve
what were thought be intractable problems.

International parental child abduction is no exception. I implore you, for Muna
and all of our children unlawfully held in foreign lands, to work cooperatively with
the executive branch, the judicial branch and organizations like NCMEC to enact
meaningful legislation that returns our children unto our borders. This is a goal to
which I am irrevocably committed—it is my life’s work.

I stand with my fellow parents including Rick Myers, whose sons Dean and Adi
are abducted to Israel, Yedi Flaquer, whose infant son, Eliav, also is in Israel, and
Sally Plink, whose children, Jared and Cassidy, were abducted to the Netherlands,
the very seat of the Hague Convention, in pleading with our government to find bet-
ter solutions to return our children.

Parental kidnapping is a crime of the heart and a crime against our most vulner-
able citizens who cannot defend themselves. They need us. They need justice.

This Nation was founded on the fundamental principle of liberty, and they have
been deprived of this inalienable right. The only right remedy for this deprivation
is justice, and there can be no rest for those persons or nations who thwart liberty
until justice rolls down and we look up and see our children returning home. Thank
you.

The CHAIRMAN. Well, thank you all for some very riveting testi-
mony and some very important insights. I assure you, as I said to
Mr. Goldman, that it is the committee’s intention to produce a
product that can move as far along in trying to create the tools nec-
essary to both prevent as well as to achieve return of children who
have been abducted.

Let me ask one or two questions based upon both what I have
read of your testimonies and what I have heard here today. I think
both Mr. Allen and Mr. Goldman, and maybe others in their testi-
mony, have talked about countries’ bilateral agreements in the ab-
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sence of the Hague Convention, but my understanding is that the
success of these is dubious. For example, Mr. Allen, you referenced
a bilateral agreement between the United States and Egypt, and
my understanding is that none of these agreements have resulted
in the return of abducted children.

I am trying to get a sense, to the extent that this is one element
of a much broader universe of things we have to do. Should we be
focusing our resources and time on getting bilateral agreements, or
on getting people signed up to the Hague Convention? Because the
bilateral agreement is almost a false promise if it does not ulti-
mately create any opportunity for the return of children.

Mr. ALLEN. Mr. Chairman, I think my underlying premise is that
there are countries, because of their religious history, because of
their legal structure and attitude, who are not likely to become sig-
natories to the Hague Convention. We have tried very hard to ad-
vocate for that in the Islamic world, for example.

I made the point that I think the fact that Morocco and Turkey
are now signatories is a potential breakthrough and that we should
look at Morocco and Turkey and that experience and then try to
replicate it in other places. What our view is, recognize that these
nations are not likely to become signatories to a Convention with
91 other countries because signing onto that Convention appears to
compromise their own national sovereignty, that a better approach
than spending all of our efforts to persuade those countries to sign
on is to engage them one on one.

There have been success stories. I think by and large the success
story between the United Kingdom and Pakistan has been cited as
a model. Western European countries—in French Africa, Algeria,
and France have an excellent bilateral partnership. I do not sug-
gest it is a panacea, and we have participated in meetings with Is-
lamic judges to try to explore common ground and ways that we
can address this short of—I mean, obviously it would be great of
all these countries would become Hague signatories. Right now
that is not realistic.

So my view is that approaching it in that parallel way, engaging
these countries, trying to persuade them to become signatories to
the Convention, but recognizing if they are not going to do that at
least we need to have open dialogue between those countries and
the United States to deal specifically one case at a time with cases
involving American families, is probably the best way to proceed.

The CHAIRMAN. Well, I am just concerned because I have seen
that we have bilateral agreements or memorandums of under-
standing with Egypt, Lebanon, and Jordan and they have not pro-
duced the return of a child. So I get where you are coming from.
We prefer The Hague, but in the absence of that maybe this is a
venue. But it is only a venue of value if, in fact, it creates a venue
for returning children at the end of the day.

Mr. ALLEN. Well, I think the State Department has had some
success by confronting these countries, going to the countries on a
case-by-case basis, and has brought some children back. So my ulti-
mate recommendation to you is we need to strengthen the tools, as
Mr. Goldman said, that the U.S. Government has to exert leverage
on these countries so that they view that it is in their best interest
to cooperate with us and to create some reciprocity.
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The CHAIRMAN. On that we are in agreement.

Let me ask you. You mentioned an improvement, but still a chal-
lenge, in terms of the judiciary understanding of the Hague Con-
vention and the authorities therein. Is there an effort under way,
or is there an effort that needs to be undertaken, to help the judici-
ary in this country understand the law?

Mr. ALLEN. Yes, there have been efforts. Yes, we need a lot more
of it. The challenge we faced here, you remember a few years ago
the United States had a huge problem with our Western partner,
Germany, and the chancellor of Germany said: “The issue for us is
we have a federal judicial system. The German Government cannot
tell a state judge how to deal with a particular case.”

Dialogue was created between the United States and Germany,
a working group, a task force. There has been great progress. So
ultimately there are countries, even in the Western world, who
have not been happy with the reciprocity of the United States. A
Hague case lands in the court of a judge who basically does not
know about the Hague and says: “I am going to be a judge, I am
going to do what judges do, and that is hear the totality of the
facts; I am just not going to send this kid back to the U.K.”

So that is the problem. For the Hague to work it has to be fast
and the response of every judge in every setting needs to be that
their first obligation, absent the application of one of these excep-
tions under the Convention, is the return of the child to the coun-
triy of habitual residence. That still does not happen in a lot of
places.

The CHAIRMAN. Mr. Goldman.

Mr. GOLDMAN. There are a few issues. A judge here, even on a
return order or if one parent says, hey, please, I am afraid that my
ex or my current, we are not getting along spouse, is going to
abduct our child, say, to Mexico, and the judge here is going to look
at it, Mexico is a Hague treaty partner, so if the parent does abduct
the child the Mexican Government will return that child. They do
not look at the statistics, and that is where we go back to we need
complete transparency of the return rates from other countries.

As Mr. Allen pointed out, the criteria—the spirit of the treaty is
expeditious return of the child. When the criteria is that the left-
behind parent has been exercising their custodial rights, they filed
the petition within a year, and the habitual residence was the
country that the child was removed from, it is deemed that is
where the child should be returned, and that country needs to re-
turn that child right away. That is where we have the big flaw
where it is not expeditious and it takes, like in my case, 6 years.

These judges in these other countries view these cases as well as
custodial cases. They are not looking at the premise and they try
to make them, the kid is in our country, we are going to try this
case, we are the judge. And they do not look at—they need to be
educated. These judges need to be educated in our country on re-
turning and allowing children to leave and returning abducted chil-
dren here and judges in other countries need to be educated, al-
most like I would suggest a panel of judges that are only Hague
case judges. They can do their other practice, but when you have
a Hague case there should be in certain districts judges that deal
directly with Hague, so they know it and they return the child.
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We, as Ambassador Jacobs said, we will protect the child as well
as any other country. So if the abductor claims that they have been
abused or something, we have great mechanisms and I would put
our child protection services over most other countries.

The CHAIRMAN. Let me ask Mr. Braden, because I think I saw
in your testimony the interplay—and Dr. Hunter also may want to
respond to this. A left-behind parent who has worked with both the
Department of Justice and the Department of States in pursuit of
getting their child returned—how has that interagency coordina-
tion been on international abduction cases? From your perception
and experience, is there a better approach in interfacing both of
them?

Mr. BRADEN. Thank you very much, Mr. Chairman. That is a
right on point question. In my opinion, resolving these and the way
the Departments work, basically the Departments stovepipe all of
their work. I know there is a little bit, I know about some inter-
agency communications and stuff, but maybe that is an area.

We have a great opportunity right now with a possible piece of
legislation. I want to say that interdepartmental cooperation, var-
ious treaties and laws and departments working together, could do
a much better job.

In a lot of ways, this issue belongs much more in the Department
of Justice. We can stop child abductions. My organization, we
brought back, my team, we brought back the only child ever re-
turned from Japan through a legal process. There is of course a for-
eign relations component to that, there is a homeland security com-
ponent to it, and there is a judiciary component to it. We have to
have all of these departments, nongovernment organizations, but it
is about enforcement of the laws, and the enforcement of the laws
in a few emblematic prosecutions a year would go a long way to
creating a deterrent and putting a last line of defense at every bor-
der that we have.

The CHAIRMAN. Dr. Hunter, did you want to respond?

Dr. HUNTER. Yes, thank you, Mr. Chairman. That is a good ques-
tion. I would like to say very briefly that my experience with Office
of Children’s Issues is very positive. It is very good. I have good
caseworkers who have been empathetic and tried various solutions
to help me communicate with the consular officer. So I have no per-
sonal qualms with how it has worked for me so far.

The issue is that only in the recent months has the Office of
Children’s Issues, my caseworker, started working with the FBI. If
we could do it over again, if I could have a caseworker immediately
and then also be assigned to someone in the Justice Department,
in this case the FBI, in the very beginning, we probably could have
worked in tandem to—maybe even Muna would be home by now.

So I think that what Mr. Braden is suggesting is very true. For
me, there is a role for the State Department and I think all of us
and the legislation that is before this body right now suggest that
there is a continued role for the State Department. But also, this
issue must probably be located in the Justice Department because
it is matters of criminality and nothing short of putting some in-
centive for a particular parent to return and then, by extension,
their country feeling some pressure—those are the only things that
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at t(}ilis point are the most critical remedies for me as we go for-
ward.

The CHAIRMAN. Very succinctly, because I want to turn to Sen-
ator Corker. I have exceeded my time.

Mr. GOLDMAN. Thank you. First of all the Hague Convention is
the civil remedy. One of the things—in my case, I could have used
the IPKCA and filed criminal charges right away because my son
was being illegally held in a foreign country. However, the first
thing a judge would say in that foreign country is: “We are not
going to return that child because if the parent ever wants to come
back and visit that child they will be prosecuted and go to jail.”
That is why we need our country on a nation-to-state basis—we
need to just have, as she said, an emblematic menu per se of the
sanctions that we will put on these countries and they will return
our children immediately once this legislation is passed; it will
have impact.

Secondly, the exit control. My son was spirited away to Brazil
with my blessing. I did not know that an abduction was taking
place. As well as Bindu; she actually flew to India with her hus-
band and family under the guise of a vacation, and once there she
was told: “You get out; I am taking the kids and you are done.” So
exit controls can help a lot of abductions, but there are also abduc-
tions that have been without us even realizing that they are taking
place.

Thank you.

The CHAIRMAN. Senator Corker.

Senator CORKER. Mr. Chairman, thank you.

Mr. Allen, thank you for your professional presentation today,
and the three of you for your personal and professional presen-
tations. They are riveting and certainly have a big impact.

I just want to say to the chairman, you and I both were just in
a hearing on monetary easing and zero interest rate policy. While
we know those things affect citizens and we care about those, I
think one of the most important things that you and I have done
together was work on the immigration bill, which directly affected
people immediately if it were to come to law. I thank you for your
leadership there. I think we have an opportunity here, which we
rarely have in the United States Senate, to pass something that
will directly impact people in a real way, and that is a real privi-
lege, for us to be in that position. I look forward to working with
you in that regard, and I certainly look forward to hearing from the
witnesses and others who are in the audience to figure out a way
to make sure that when we pass something—and I think we will—
it actually means something.

I do not look at this issue as today—and I could be wrong—as
us taking a first step. I look at this as us having a window of op-
portunity to address something in a real way. I appreciate Con-
gressman Smith. He has been great. He has called over. Mr.
Braden, I think I have seen you more here than my family by far.
I just appreciate it. And Dr. Hunter and David, just outstanding
presentations.

There is a concern that the bill that came over from the House
is a good piece of legislation, but that it could be made much
stronger, that if we are really going to address this right now it
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needs to be—and again, I thank him for pushing this issue, but it
needs to be even more in depth and comprehensive. I am just won-
dering—I know you have said a few things here, but if you could
wave a wand and cause some additional elements to be a part of
this bill, I wonder if you might expand on what that might be?

Mr. GoLDMAN. Absolutely, we need transparency in the reporting
of abductions. We need each Congressman of the district of a con-
stituent to be notified and be able to—that Congressman to be able
to contact the State Department and get advocacy. The parents
need advocacy.

The criminal aspect, it is the Department of Justice, and we are
dealing here with the civil remedies. That is where the sanctions
can go. You can start with the demarche and then the memoran-
dums of understanding, but all the way to the economic sanctions.
If we have some strong, powerful quivers or arrows in our arsenal,
most likely we will not have to use them, but the countries will see
what is coming down the pike. As in our case when Senator Lau-
tenberg withheld that trade bill, my son was returned.

So I think we do have a great foundation with that legislation,
and possibly the study of the criminal aspects or to amend the bill
once we get something through now can help. But time is the
enemy of these families and I am just afraid that we have a unani-
mous bipartisan passage of this bill. Tweak it, yes, make it a little
stronger if you guys see something. But we do not want to alter
it too much because I am afraid that it is just going to get bounced
back and forth, and these families will not have any help that they
need immediately.

Senator CORKER. Patrick.

Mr. BRADEN. Thank you for the question, Senator.

Senator CORKER. And I have raised the question because in the
hallways you have told me that there are things that need to be
added. So this is your opportunity.

Mr. BRADEN. I have got a list and I have got—I think as my sub-
mission will record. I think if this body intends to take up legisla-
tion on border controls for people coming into the country, that is
the appropriate time to take up border controls for children being
illegally kidnapped out. These children effectively have their con-
stitutional civil rights stripped from them through a criminal act
that leaves them as the victim of the crime. The left-behind par-
ents, we are not—I am not a victim of crime and I recommend to
all my people in my organization that: Who is the bigger victim,
you or the child?

When it comes to the things that we can add to it, I suggest that
we go back to the 1993 IPKCA and look at the congressional notes
there. The authors of that bill, I think, had visionary foresight.
They put in the notes that it would be, based on the current state
of things, with no exit controls, the Hague treaty, what we need is
we need a deterrent and we need to demonstrate and send a mes-
sage to the rest of the world that we value these children’s rights,
we will not tolerate forum-shopping for custody or something.

One criminal prosecution a year for a child abduction would go
a long way toward creating a deterrent for would-be criminal kid-
nappers. In addition to that, it incentivizes mediations for all of
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tlcllose other cases that do not qualify for the stronger sets of rem-
edy.
So I will put together a laundry list for you. I want to say one
other thing on that subject, on that bill. Not all cases—cases are
different. Case facts are different and the facts determine the pos-
sible remedies. So we need—what we need is different sets of rem-
edies for different kinds of cases, but create the incentive and de-
terrent, incentive to mediate and reach resolutions on difficult
cases where there may not be any remedies, and you can get there
by prosecuting one or two criminal actors per year. I think that
does the deterrent effect and educates people who are thinking
they might get away with this.

Senator CORKER. Dr. Hunter.

Dr. HUNTER. Thank you, Senator Corker, for the question. I am
in agreement with Mr. Braden about the need to essentially have
people in countries feel the burn about what it means to commit
a crime and abduct a child who cannot defend themselves. So I am
in agreement with that.

Also, there is a role for continued civil remedies as well as these
criminal remedies. I would also like to add to that, in terms of this
wish list of things that could be added. You made a very important
point, Mr. Chairman, in asking about the passport issuance alert
program. It is an educative component. I am an educator and so
I am always harping on my students in the classroom to know
what you are talking about.

In this case of these relationships between people from different
countries that fall apart for whatever reason and the children are
left in the wake, some of that could be prevented by having a pub-
lic information campaign coming out of the State Department, in
the schools, as you suggested, in our social service agencies, all of
the places where parents would likely show up, to have them begin
to think that, hmm, this could happen to me, because universally
when I tell people in my community or other folks, they have never
heard of this before. They have maybe seen it once or twice. But
it could happen.

As a matter of fact, in Kentucky there are two Kentucky resi-
dents that are friends of mine and one abducted the child and took
him to Germany. So it is not necessarily always international
cases. It can be U.S. citizens doing it, too. But that passport alert
program as an educative component on a national level would get
parents thinking about it, and then, should they be in the position
that some of us have, they have already got some of these pegs in
place that might prevent an abduction.

Senator CORKER. Well, I thank each of you. I think you can see
that this committee is going to be working together very quickly to
try to create something legislation. I appreciate the chairman’s
leadership on this, and I do hope and know that you will interact
with our offices as this moves ahead. I think that needs to be done
fairly quickly, it seems.

But I want to thank all of you for your efforts, for your strength
of character, for your persistence, and certainly for having the cour-
age to be before us today and to do the things you have done to
unify your family and to continue to try to make that happen for
those who have not. So thank you very much.
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The CHAIRMAN. Let me join the ranking member in thanking
you.

Dr. Hunter, just one last question. Is my understanding correct
that your child actually left the country without a passport?

Dr. HUNTER. Without her U.S. passport, yes, sir. Until this day,
I do not know how she left. The judge ordered that I retain it and
when my ex-husband picked her up for his time-sharing on the cus-
tody he demanded it from me. I refused to give it to him because
I suspected what might happen. So I do not know how she left the
country without her U.S. passport.

Mr. BRADEN. Mr. Chairman, if I may.

The CHAIRMAN. Very briefly.

Mr. BRADEN. With regard to the passport issuance program, we
have four programs. The passport issuance program is really great,
but it only works for U.S. passports. And in addition to that, if they
already have the passport these abductions take place without
knowledge, through deception and covertly. We have the no-fly list,
the passenger manifest check, the terrorist watch list. But basi-
cally, none of these programs really do anything to prevent child
abductions at the border exits.

The CHAIRMAN. I recognize, as Mr. Goldman suggested, that
there will be times in which there was not an expectation that the
child is going to be abducted, and this would not prevent that. But
I look at it as one mechanism among many that we ought to call
upon.

Well, I want to join Senator Corker and saying thank you so
much for your willingness to share your stories. They make this a
very real issue before the committee versus speaking about it ab-
stractly. If I were a child, I would want one of you as my parents,
because obviously you have done an extraordinary effort in trying
to bring your children back. So we congratulate you on your force
of character and courage to continue to pursue reunification with
your children.

I think, as you heard here, we have a bipartisan commitment to
make this happen, and that is always great. It is a continuation
of a long year of working with Senator Corker on a variety of crit-
ical issues which we have come together to achieve, and I think we
will work on this one rather expeditiously to try to make it happen.

will ask unanimous consent for this and any other parental testi-
mony to be submitted for the record. Bindu Philips has a statement
for the record and I will ask consent for it to be included. Without
objection, so ordered.

We will hold this hearing open to Monday close of business to
provide an opportunity for those who wish to submit any state-
ments or any questions for the record.

With the thanks of the committee, this hearing is adjourned.

[Whereupon, at 12:50 p.m., the hearing was adjourned.]
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ADDITIONAL MATERIAL SUBMITTED FOR THE RECORD

RESPONSES OF SPECIAL AMBASSADOR SUSAN JACOBS TO QUESTIONS
SUBMITTED BY SENATOR ROBERT MENENDEZ

Question. Please discuss the role and effectiveness of the Children’s Passport
Issuance Alert Program (CPIAP).! Are there any challenges regarding interagency
coordination that result in suboptimal performance of the program?

Answer. The Office of Children’s Issues, Prevention Branch, administers the Chil-
dren’s Passport Issuance Alert Program (CPIAP), which is one of the most effective
tools in preventing international parental child abduction. On average, the Preven-
tion Branch reviews more than 300 passport applications per month. In 2013, the
Prevention Branch entered more than 5,500 children into our CPIAP database and
has managed more than 10,000 CPIAP cases since November 2011.

Once we enroll a child in CPIAP, we place an entry in the Department of State’s
passport system. Any parent or legal guardian can request that his/her child be
enrolled into CPIAP. Only U.S. citizens under the age of 18 can be entered. Parents
can find additional information about CPIAP by visiting our Web site:
www.travel.state.gov.

When a domestic passport agency or overseas embassy or consulate receives a
passport application for that child, a Prevention Officer reviews the application. The
Prevention Officer will contact the person (most often a parent or legal guardian)
who requested CPIAP enrollment. That parent or legal guardian can then confirm
his/her consent to the passport or can provide additional information that may help
the passport adjudicator make an informed decision on the application. This process
can stop unauthorized or fraudulent attempts to secure a passport for a minor.

The Department of State is solely responsible for managing CPIAP. As such,
interagency coordination does not affect any performance factors.

Question. The 2012 OIG inspection also described a history of difficult relations
between the Office of Children’s Issues and the National Center for Missing and
Exploited Children (NCMEC), which previously had full responsibility for incoming
international parental abduction cases. According to the Inspector General’s report,
“NCMEC has significant resources, particularly its relationships with law enforce-
ment, that can aid in locating abducted children. NCMEC can also assist in media
campaigns to locate children. The organization continues to assist in funding paren-
tal travel and the repatriation of some children.”

¢ What is the current state of relations between the two organizations?

¢ What additional, mutually beneficial areas of collaboration might enhance the

effectiveness of both organizations in addressing their shared mission?

+ How are tasks previously handled by NCMEC now handled by State?

Answer. Beginning in 1995, the National Center for Missing and Exploited Chil-
dren (NCMEC) handled the processing of “incoming” cases (involving children
abducted to the United States) on behalf of the Department of State, under a three-
way Memorandum of Agreement with the Department of Justice. These activities
included receiving applications under the Hague Abduction Convention for return
of, or access to, abducted children from foreign Central Authorities, locating children
who were the subject of Hague Abduction Convention applications within the United
States, attempting to achieve voluntary returns or access where possible, and refer-
ring left-behind parents (LBPs) to attorneys, including attorneys willing to work on
a pro bono or reduced-fee basis for qualified parents.

The Department of State appreciates the excellent work that NCMEC performed
for 12 years on behalf of the U.S. Central Authority (USCA). On April 1, 2008, the
Office of Children’s Issues (CA/OCS/CI) resumed the critical function, under the
Convention, of processing incoming cases. The benefits of this decision include: (a)
less confusion among counterparts in foreign central authorities, who now deal
directly with CA/OCS/CI on both incoming and outgoing cases; and (b) increased
leverage for outgoing cases since assisting foreign counterparts with incoming cases
builds more productive relationships. Since 2008, the USCA carries out the func-
tions of locating children, attempting voluntary resolutions, and assisting parents in
finding legal counsel in incoming cases, which NCMEC previously handled.

The Department of State enjoys an excellent working relationship with NCMEC
at all levels. NCMEC’s role as a law enforcement support organization has com-
plemented our mission to locate and return children to their countries of habitual
residence. CA/OCS/CI and NCMEC country officers regularly discuss both outgoing
and incoming abduction cases, and we work together to locate abducted children and
to facilitate their return. Most LBPs have open cases in both organizations, and we
routinely share information about our respective efforts to help parents resolve their
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children’s cases. Supervisors regularly discuss issues of mutual concern and ways
in which we can collaborate more closely. Most recently, during the February 2014
IPCA bilateral working group meeting between Brazil and the United States, CA/
OCS/CI officers and the five-person Brazilian delegation visited NCMEC’s offices in
order to educate the Brazilians on NCMEC roles and look for ways for closer col-
laboration between our three parties.

Both the USCA and NCMEC play important roles in the process of locating
abducted children. While the Department of State has robust resources and has a
high success rate of locating children with the help of local and state law enforce-
ment agencies, NCMEC also has an extensive network of law enforcement contacts
and the skill to locate children quickly and efficiently. We continue to discuss with
NCMEC ways in which we can more efficiently share information.

Question. On January 24, 2014, Japan became the 91st Contracting State to the
Hague Abduction Convention. The Convention will enter into force for Japan on
April 1, 2014. Please discuss the implications, if any, of Japan’s new status on cur-
rent U.S. return and access cases. How will the Department address cases that will
not be grandfathered in by ratification of the Convention?

Answer. As in other countries, when the return remedy of the Convention is
unavailable, the Department of State continues to take all appropriate steps to seek
the resolution of these cases. In these instances, we work closely with parents to
provide information about domestic and foreign resources that may help parents to
resolve their children’s cases. We raise individual cases with foreign governments,
requesting, through diplomatic channels, that they help to facilitate the return of
abducted children to the United States and assist parents to obtain access, confirm
their children’s welfare, and understand their options. We monitor legal proceedings
as a case unfolds in court, attend hearings when appropriate, engage with child wel-
fare authorities, advocate for consular and parental access, coordinate with law
enforcement authorities when parents choose to pursue criminal remedies, and work
day-to-day to explore all available and appropriate options for seeking abducted chil-
dren’s return to their countries of habitual residence.

The resolution of existing abduction cases in Japan continues to be of the highest
priority to the Department of State. The Japanese Government has stated that par-
ents with existing cases opened prior to the date when the treaty enters into force
for Japan will not be able to request the return of an abducted child under the Con-
vention because the treaty will not be applied retroactively. This decision is con-
sistent with the approaches taken by other Convention partners. The Department
will continue to press Japan for the resolution of all existing cases using all appro-
priate channels and means as described above.

Parents with existing cases may be able to use the Convention to request access
to their children after the treaty enters into force for Japan. For processing pur-
poses, we began accepting applications for access on March 1, 2014, and will for-
ward those that are complete to the Japanese Central Authority beginning on April
1, 2014, when the treaty enters into force for Japan.

For parents who do not wish to file a Hague access application, we will maintain
open abduction cases and continue to press Japan for their resolution. The Depart-
ment of State has established a bilateral working group with Japan to address the
challenges of non-Convention remedies. In Japan, the bilateral working group meet-
ings provide an important forum for dialogue between the Embassy and the Min-
istry of Foreign Affairs (MOFA), and have resulted in the creation of MOFA’s pilot
mediation program that may assist existing non-Convention cases. In addition,
Department officials use the working group meetings to raise individual cases, advo-
cate for consular and parental access, and to explore all available and appropriate
options for seeking the return of abducted children to their countries of habitual
residence.

Question. The State Department has historically advocated for focusing primarily
on increasing the number of Hague Convention participants, rather than seeking
out bilateral Memoranda of Understanding (MOUs) on the facilitation of return and
access cases. In your view, are there non-Hague countries which for various reli-
gious, cultural, and legal reasons, are unlikely to ever join the Convention? For such
countries, would MOUs be an appropriate alternative? Please discuss the relative
benefits and limitations of MOUs as a viable means to facilitate returns and access.
Please also discuss the specific MOUS the State Department entered into with Leb-
anon, Jordan, and Egypt. Did those MOU’s result in the return of children? The
Ambassador mentioned in her testimony the return of one child from Egypt. Did the
MOUs result in increased access for certain cases?
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Answer. We strongly believe the Hague Abduction Convention is the best tool for
resolving international parental child abduction cases. We do not believe it would
be effective to pursue arrangements or agreements with countries outside the frame-
work of the Convention. Rather, we believe that encouraging non-Convention coun-
tries to accede to the Convention is the best way to support and protect the interests
of abducted children.

The Convention is effective in part because it provides one civil legal framework
which may be implemented consistently around the world for securing the prompt
return of children to their country of habitual residence. By contrast, MOU provi-
sions vary widely. Accordingly, they provide no consistent basis for returning chil-
dren to their country of habitual residence. In fact, absent a legally binding agree-
ment, an instrument would not provide a basis for a foreign court to order the
return of a child. This results in uncertainty and unreliability. If we were to pursue
a legally binding agreement with another country, it would likely need to be recip-
rocal, as the foreign government would also want to see benefit from the instru-
ment. This would mean that the instrument would likely require Senate approval.
Therefore, MOUs would not be a realistic alternative to the Convention. Moreover,
negotiating for MOUs will divert resources from promoting the Convention.

Current MOUs relating to parental child abduction between the United States
and Egypt, Jordan, and Lebanon address establishing access between parents and
abducted children. All have failed to result in resolution of, or improved parental
access in, individual cases, although the Jordanian MOU allows the U.S. Embassy’s
consular section to have access on behalf of the parents to abducted children. No
child has ever been returned to the United States as a result of an MOU. Addition-
ally, the United Kingdom’s (U.K.) Foreign and Commonwealth Office reports the
U.K’s MOU with Pakistan has not resulted in a single court order granting access.
We have no reason to believe that MOUs pertaining to returning children will be
any more effective.

We no longer believe there are countries that cannot become party to the Conven-
tion. In the past, we had concerns about Islamic countries implementing the Con-
vention or becoming party to, because of possible conflicts with Sharia law. How-
ever, Morocco became party to the Convention, demonstrating that the Convention
can be implemented in nations with separate religious courts. We have also seen
the expansion of the Convention in Asia, and we look forward to working with the
Hague Permanent Bureau’s new Asia Pacific Regional Office in Hong Kong to
encourage membership in the Hague Conventions.

Question. The Hague Convention has been criticized as lacking effective mecha-
nisms to compel compliance among participating countries. In your view, are the ex-
isting diplomatic tools to encourage cooperation sufficient for addressing patterns of
noncompliance among Hague countries? What are the merits and limitations of
applying sanctions, aid conditionality, or other forms of diplomatic consequence to
noncompliant states? How, if at all, might these limitations be addressed?

Answer. We are constantly monitoring our current treaty partners to encourage
them to meet their responsibilities under the Convention. Each year, the Depart-
ment of State prepares a report for Congress on Convention partner countries’ com-
pliance with the treaty. However, our engagement with Convention partner coun-
tries regarding compliance issues and concerning longstanding cases is not only
done annually. We are engaged in a constant dialogue with foreign governments on
these issues. The report itself serves as an important tool in these discussions, and
we work with foreign governments to encourage improved compliance and urge that
longstanding cases be resolved. Countries universally dislike being cited in the com-
pliance report, and we have seen instances where countries have improved their
performance or worked to address systemic problems compelled by a desire to
improve performance in order to be removed from the report in future years.

The Department of State welcomes additional and improved tools to encourage
the return of children to their habitual residence and resolution of individual cases.
The existence of foreign assistance restrictions or a U.S. sanctions regime in cases
of international parental child abductions may discourage other countries from join-
ing the Convention and would put the United States out of line with the inter-
national community, potentially weakening our relationships with existing Hague
partners, causing strain on bilateral relationships and making future multilateral
efforts on IPCA (a significant benefit of the current regime) difficult, if not impos-
sible. Countries already party to the Convention may object if the United States cre-
ates a disincentive to accession for countries where they, too, have challenges with
international parental child abduction.

Additionally, new treaty partners, such as Japan, who have recently become party
to the Convention often do so at heavy domestic political costs and in response to
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significant U.S. encouragement, have indicated that the possibility of unilateral
actions by the United States would be very detrimental to bilateral relations. Japan
in particular is a country with which the United States has a security alliance that
we believe forms the pillar of peace and security in East Asia. It is contrary to the
United States foreign policy interests to sanction Japan. Diplomacy is the most
effective strategy for shifting cultural and political ideologies that are necessary to
engender changes in the law.

Question. 6(a). In 2000, the U.S. Government Accountability Office (GAO, formerly
the General Accounting Office) reported that left-behind parents, among others,
have criticized the U.S. Government’s response to parental child abductions.?
Among other noted challenges, GAO described gaps in federal services to left-behind
parents and weaknesses within the existing case-tracking process, which impaired
case management and program coordination across U.S. federal agencies.

¢ (a) Please describe the current relationship between, and the roles and respec-
tive responsibilities of the State Department and other federal agencies, includ-
ing the U.S. Departments of Justice and Homeland Security, in responding to
international parental child kidnapping cases.

Answer. The Department of State chairs the IPCA Interagency Working Group,
as established by Section 11609 of the International Child Abduction Remedies Act
(42 U.S.C. 11609). This group, comprised of several U.S. Government agencies
including Department of Homeland Security (DHS), Department of Defense (DOD),
Department of Justice (DOJ), and Department of State representatives with equities
in IPCA, has developed, under the leadership of the Office of Children’s Issues, into
an important forum for discussion of a wide range of issues such as: the implications
of domestic violence in IPCA cases, cross-border issues with Mexico and Canada,
and identifying best practices for information-sharing. In addition to the regular
meetings of the working group, ongoing, close communication at the working levels
across agencies ensures that interagency cooperation is a priority. The next working
group meeting is scheduled for April 2014.

The Department works in conjunction with the Department of Justice on IPCA
cases when left-behind parents elect to pursue criminal charges against the child’s
taking parent. We are not a law enforcement agency, but we routinely coordinate
with the Federal Bureau of Investigation (FBI) on matters that may have a criminal
component.

¢ (b). Ninety one countries have adopted the Hague Convention. What is the dif-
ference in the return rate of abducted children from countries that have adopted
the Convention and those countries that have not?

¢ (c). If the results of return of abducted children are not significantly different,
please explain the benefit of the legal framework of the Hague convention?

Answer. In CY 2013, out of a total of 522 reported returns of abducted children
from Hague and non-Hague countries [including voluntary returns], 73 percent of
the total returns came from Hague countries and 27 percent came from non-Hague
countries. These percentages represent a breakdown of the total reported returns
that occurred last year rather than an average rate of return from each Convention
partner or non-Convention country which is not possible to calculate accurately due
to the individual nature of each case and the fact that return information is often
self-reported and may not be complete.

In the Department’s experience, the ability of a parent or legal guardian to secure
a court-ordered return is much greater in a country that is a Convention partner.
For example, in 2013, out of the 522 total reported returns, 113 involved children
returned from Convention partner countries as a result of a court order in a Hague
proceeding. From non-Hague countries during the same period, the Department is
aware of only two children, in the same family, who were ordered returned to the
United States as a result of court proceedings under the domestic law.

¢ 6(d). I am also concerned about a whether we are meeting our obligations under
the Convention. In terms of reciprocity, is the U.S. falling short, particularly in
the length of time for Hague abduction cases to be resolved in our courts?

Answer. As reflected in our annual reports, we look at three areas of implementa-
tion in order to define “compliance.” One is the Central Authority function. We
believe that the USCA functions efficiently on incoming cases and that we are re-
sponsive to the requests of Foreign Central Authorities. The second is judicial per-
formance. Our courts generally interpret the Convention appropriately. Finally, we
consider law enforcement performance. Our compliance is exemplary in this last cat-
egory, especially in comparison to other countries. Our return orders are directly
enforceable, by state law enforcement for state court orders and federal marshal
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enforcement for federal court orders. Abductors and their attorneys know that non-
compliance is not an option. Thus the USCA’s enforcement measures are effective.

Many foreign Central Authorities complain about the difficulty of securing afford-
able legal counsel in the United States. Given the fact that the United States made
a reservation permitted by Article 26 of the Convention and therefore is not obli-
gated under the Convention to cover any of the costs of litigation in the United
States, except insofar as those costs may be covered by our legal aid system, this
is not a compliance issue. However, the process of obtaining counsel can be daunting
for a foreign applicant. The USCA assists foreign applicants by maintaining a list
of attorneys who volunteer to take these cases pro bono or for reduced fees for quali-
fied applicants. In addition, we have dedicated one full-time position to locating
affordable legal representation options for eligible Hague Convention applicants,
and to building and maintaining the volunteer attorney network.

End Notes
1See http://travel.state.gov/content/childabduction/english/preventing/passport-issuance-alert-

program.html.
2 GAO/NSIAD-00-10.

RESPONSES OF ERNIE ALLEN TO QUESTIONS
SUBMITTED BY SENATOR ROBERT MENENDEZ

Question. The State Department has historically advocated for focusing primarily
on increasing the number of Hague Convention participants, rather than seeking
out bilateral Memoranda of Understanding (MOUs) on the facilitation of return and
access cases.

¢ In your view, are there non-Hague countries which for various religious, cul-
tural, and legal reasons, are unlikely to ever join the Convention? For such
countries, would MOUs be an appropriate alternative? Please discuss the rel-
ative benefits and limitations of MOUs as a viable means to facilitate returns
and access. Please also discuss the specific MOUS the State Department
entered into with Lebanon, Jordan, and Egypt. Did those MOU’s result in the
return of children? The Ambassador mentioned in her testimony the return of
one child from Egypt. Did the MOUs result in increased access for certain
cases?

Answer. I strongly believe that our primary aim should be to increase the number
of Hague Convention signatories. There is reason for optimism. The number of sig-
natory countries has climbed to 91 with the addition of South Korea, Kazakhstan,
and Japan in the past year. Yet, that number is still less than half of the countries
on the planet.

While we have not had a positive history with certain non-Islamic countries like
Japan, I am particularly skeptical about the likelihood of ratification of the Conven-
tion by countries in the Islamic world. We are encouraged by Morocco’s ratification
of the Convention in 2010; Turkey’s ratification a decade earlier; and hope that it
signals that others will follow. Morocco also ratified the 1996 Hague Child Protec-
tion Convention, and offers a possible model for building bridges between the
Islamic world and Western law.

Yet, there are fundamental challenges. Courts in the Islamic world do not
approach child custody or family law issues from the same perspective as Western
courts. There are different approaches on equality between men and women, and
there are differences regarding nondiscrimination. Religious and cultural issues are
uppermost. Thus, it is difficult to imagine that many of these countries will ever
be willing to join in an international treaty whose primary purpose is to ensure that
the court which makes the final decision is the court in the country of the child’s
habitual residence, in many cases a country whose law is not based on the Sharia
and the Islamic tradition.

Thus, while recognizing that bilateral agreements are far from panaceas, I do
believe they have value, particularly with regard to ensuring access for left-behind
parents. At a minimum they establish a framework for communication between two
countries and a process for expediting legal reviews. Islamic courts are very reluc-
tant to order access rights for a non-Islamic mother. Thus, the primary successes
appear to be based on encouraging and negotiating voluntary solutions. Where those
are not achievable, the value of the bilateral process drops dramatically.

We are not privy to the State Department’s details regarding specific successes
arising from their MOUs with Lebanon, Jordan, and Egypt. However, our under-
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standing is that there have been some returns, and that the greatest benefits relate
to facilitating access.

A central feature of many of the existing bilateral agreements is the establish-
ment of consultative committees composed of representatives of each country with
a goal of facilitating settlements of complex cases and ensuring communication and
cooperation. A good example of this approach is the France/Egypt agreement, now
more than 30 years old. Under the agreement they search for and locate the child;
provide information on the physical and emotional status of the child; encourage vol-
untary return; and work to ensure access for the left-behind parent. The France/
Morocco and France/Tunisia agreements closely parallel the Hague Child Abduction
Convention itself. However, none of these agreements specifically address the ques-
tion of appropriate jurisdiction to resolve the child custody dispute.

Australia, France, Canada, Egypt, and Lebanon have concluded what are called
“bilateral consular agreements.” The premise of these agreements is that it is in the
best interests of the child to have regular contact with both parents; ensure the
right of access for the left-behind parent; and create advisory commissions to pro-
mote amicable solutions to the disputes. Reportedly, there have been numerous suc-
cesses through these agreements, particularly between Canada and Egypt.

Perhaps the bilateral agreement most often cited as the model is the U.K./Paki-
stan agreement adopted in 2003. At the Malta meeting in 2010 Pakistani Supreme
Court Justice Tassaduq Hussein dJillani cited 150 cases successfully resolved
through this process. The principles of the U.K./Pakistan agreement mirror the
Hague Convention in emphasizing that in normal circumstances the welfare of the
child is best determined by the courts in his country of habitual residence; that if
a child is removed from that country, the judge of the country to which the child
has been taken shall not ordinarily exercise jurisdiction; and most importantly, both
the U.K. and Pakistan designate one judge from each country to act as liaison judge,
overviewing and monitoring the cases.

Question. The Hague Convention has been criticized as lacking effective mecha-
nisms to compel compliance among participating countries.

¢ In your view, are the existing diplomatic tools to encourage cooperation suffi-
cient for addressing patterns of noncompliance among Hague countries? What
are the merits and limitations of applying sanctions, aid conditionality, or other
forms of diplomatic consequence to noncompliant states? How, if at all, might
these limitations be addressed?

Answer. I do not think that existing diplomatic tools are adequate. I favor
strengthening them and providing new tools for the U.S. Government. These tools
should range from demarches and public statements, to symbolic actions like cancel-
ing visits or exchanges, to economic sanctions.

There is understandable reluctance in many instances to utilize sanctions or other
mechanisms against friendly nations or against countries which we are trying to in-
fluence in other spheres. Nonetheless, when we launched the International Centre
for Missing & Exploited Children in 1999 in a ceremony at the British Embassy in
Washington, DC, the then-First Lady Hillary Clinton said, “these are not simple
legal disputes, they are a matter of human rights.” She was exactly right. I believe
that the U.S. Government needs to be willing to act on behalf of its citizens and
their children. In so many high-profile cases it is only the intervention of senior gov-
ernment leaders with their counterparts in other countries that results in the return
of a child. U.S. officials should always be willing to advocate and act on behalf of
U.S. children.

I am also convinced that we won’t need to exert this kind of influence and use
these kinds of tools often. Having done it a few times and demonstrated that we
are serious about this problem, I am convinced that we will need to use these tools
and remedies far less frequently in the future.

However, I should note that this is a reciprocal process. If we press foreign gov-
ernments to do a better job of returning our children, we have to ensure that we
do the same to ensure that our courts return their children.

Finally, I believe there is merit in establishing these new tools for intervention
by senior administration officials in international parental child abduction cases leg-
islatively. An act of Congress empowering officials to act and providing them with
a specific set of tools and actions which they may utilize sends a powerful message
that this is important and that Congress is not only urging action but is empow-
ering officials to act.

Question. In 2000, the U.S. Government Accountability Office (GAO, formerly the
General Accounting Office) reported that left-behind parents, among others, have
criticized the U.S. Government’s response to parental child abductions (GAO/
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NSIAD-00-10). Among other noted challenges, GAO described gaps in federal serv-
ices to left-behind parents and weaknesses within the existing case-tracking process,
which impaired case management and program coordination across U.S. federal
agencies.

¢ Please describe the current relationship between, and the roles and respective
responsibilities of the State Department and other federal agencies, including
the U.S. Departments of Justice and Homeland Security, in responding to inter-
national parental child kidnapping cases.

Answer. The Hague Connvention is a civil instrument. Thus, it is appropriate that
the U.S. Central Authority reside at the State Department. Nonetheless, I helped
work on the 1993 International Parental Kidnapping Crime Act, which provides the
ability to address these cases as criminal acts. The role of the U.S. Department of
Justice is important. Federal law enforcement helps in the location of abducted chil-
dren and abductors, and it uses felony warrants against abductors to help resolve
cases, etc. Within the Department of Homeland Security, ICE and Homeland Secu-
rity Investigations are also key components in the law enforcement response to child
abduction. U.S. law enforcement personnel located overseas are often involved and
play a key role in locating abducted children and assisting in efforts to bring about
their return.

We support and encourage the strongest possible collaboration between federal
agencies on these cases, and to implementing the gaps that the GAO report cited.
Regarding those gaps, there has been significant progress since the GAO report in
2000.

One of the areas in which the threat of criminal prosecution or the issuance of
felony warrants can be of greatest value is in influencing abductors to negotiate set-
tlements. There have been several cases in which a child’s abductor was an inter-
national businessman for whom travel was essential. The existence of U.S. felony
warrants or an Interpol Red Notice for the arrest of a wanted person, or an Interpol
Yellow Notice regarding the missing child can be a source of serious inconvenience
for an international businessman who needs to travel from country to country. It
can act as an inducement for the abductor to become reasonable and enter into set-
tlement negotiations. The threat of criminal prosecution can be an important tool
in resolving some of these cases.

However, criminalizing this process also carries risks. In much of the rest of the
world there is significant opposition to the U.S. criminalizing this civil process.
Some countries, among them some of our closest friends and allies, may be less
likely to order a child returned if the abductor faces possible criminal prosecution.

So, this option must be used sparingly and carefully, with awareness that there
can be unintended consequences.

Question. You certainly understand the frustration and pain left-behind parents
face. Is there anything else we can do to incentivize countries to return children?

Answer. I do understand the frustration and the sense of powerless. I have heard
the anguish of searching parents and understand the sense that nobody cares and
that our government is more concerned with not offending a foreign nation that
advocating for its citizens whose children have been taken from them.

The United States should be a global leader on behalf of the Hague Convention,
the same kind of advocate in the field of international parental child abduction that
we are in the fight against human trafficking. The United States should be a cham-
pion for the core premise of the Hague Convention, the swift return of abducted chil-
dren to their countries of habitual residence whose courts are the proper deciders
of the child’s custody. The U.S. should also be a champion of reciprocity. We should
not ask other countries to do something that we are not willing to do ourselves.
Thus, we need to be willing to intervene and bring pressure on U.S. judges or offi-
cials who knowingly or unknowingly are unwilling to follow the precepts of the
Hague Convention.

However, first and foremost I believe that the U.S. needs to be far more willing
to exert influence and use its diplomatic and other tools to bring pressure on foreign
governments to resolve these cases. We even need to be willing to exert pressure
on our friends and allies.

Question. Please discuss the role and effectiveness of the Children’s Passport
Issuance Alert Program (CPIAP). Are there other tools we could be using to prevent
the abduction of children?

Answer. The CPIAP is an important tool for preventing international parental
child abduction. Even if a parent has legal custody awarded by a U.S. court, that
order may not be recognized if the child is taken to a foreign country. Thus, pre-
venting that child from being taken out of the country is essential.
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The State Department’s Children’s Passport Issuance Alert Program allows par-
ents to register their U.S. citizen children in the State Department’s Passport Look-
out System. Thus, if a passport application is submitted for a child who is enrolled
in CPIAP, the State Department alerts the parent to verify whether the parent ap-
proves passport issuance. We commend the State Department for establishing this
important program and for its aggressive promotion of it.

However, the larger problem is that the United States does not have exit controls.
U.S. law enforcement in most cases will not prevent a child from leaving the country
unless there is a court order clearly prohibiting the removal of the child from the
United States.

The next step in enhancing our prevention efforts needs to be addressing the lack
of exit controls. As you heard in the hearing it is not difficult today to get these
children out of the country.

Question. Ninety one countries have adopted the Hague Convention. What is the
difference in the return rate of abducted children from countries that have adopted
the Convention and those countries that have not? If the results of return of
abducted children are not significantly different, please explain the benefit of the
legal framework of the Hague Convention?

Answer. The challenge is that there is not the kind of independent, systematic
international monitoring in the area of international parental child abduction that
is necessary. I have had discussions with the leadership of the Permanent Bureau
at the Hague on this matter. It is virtually impossible for them to do it, because
their role is to be a resource for member countries. They don’t feel that they can
also be a referee or judge of the performance of individual countries. It requires an
independent, objective third party to do that. And it requires far better, more timely
case outcomes data and monitoring.

That was part of the purpose of the statistical analysis that ICMEC funded in
2011 through Professor Nigel Lowe of the Cardiff Law School in the U.K. Professor
Lowe was able to collect data from 60 of the then-81 member countries. As part of
that analysis he attempted to calculate outcomes by the member countries that
received applications.

Another challenge in doing this kind of analysis is that there are multiple out-
comes. Applications can be rejected. There can be voluntary returns. There can be
judicial returns by consent. There can be judicial returns without consent. There can
be judicial refusals. There can be access agreed or ordered. At any given time there
are cases still pending. Some applications are withdrawn.

Just examining cases in which there was judicial refusal to return a child to the
country of habitual residence, and while acknowledging there can be legitimate rea-
sons for not returning a child per the exceptions provided under the Convention, the
following represents a kind of indicator of how prevalent nonreturn is among Hague
signatory countries (I have chosen a few countries in order to illustrate the range
of outcomes and to demonstrate the complexity of trying to measure degree of com-
pliance):

Australia—75 applications; 16 refusals

Austria—28 applications; 12 refusals

Bulgaria—21 applications; 8 refusals

Canada—49 applications; 4 refusals

Colombia—31 applications; 5 refusals

France—75 applications; 12 refusals

Germany—115 applications; 21 refusals

Ireland—48 applications; 1 refusal

Israel—24 applications; 3 refusals

Italy—46 applications; 11 refusals

Mexico—168 applications; 34 refusals

The Netherlands—40 applications; 9 refusals

New Zealand—37 applications; 3 refusals

Panama—9 applications; 5 refusals

Poland—67 applications; 26 refusals

Romania—51 applications; 9 refusals

South Africa—17 applications; 4 refusals

Spain—64 applications; 15 refusals

Switzerland—26 applications; 1 refusal

Turkey—63 applications; 11 refusals

Ukraine—30 applications; 5 refusals

U.K./England and Wales—199 applications; 15 refusals

USA—283 applications; 20 refusals
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Many cases are resolved through voluntary consent of the parties, and there are
some cases in which for a variety of reasons, judicial refusal is the correct response.

Nonetheless, since the primary purpose of the Hague Convention is to ensure that
custody is handled in a court of the country of habitual residence and to ensure the
speedy return of the child to that court, a possible indicator of concern is if there
is a high percentage of these cases that result in judicial refusals to return the child.

The U.S. State Department conducts its own Hague compliance review which it
submits to Congress. This review identifies countries in various stages of noncompli-
ance or concern regarding U.S. cases. In its most recent compliance review in 2013
the State Department found Costa Rica and Guatemala not compliant; identified
“patterns of noncompliance” in The Bahamas, Brazil and Panama; and listed
“enforcement concerns” in Argentina, Australia, France, Mexico, the Netherlands,
and Romania.

While comprehensive data are hard to collect, at least anecdotally historically
return rates are much lower in non-Hague countries. Thus, I would argue that it
is far better to have an established process in place and a clear legal and adminis-
trative framework for addressing these cases. When there are issues of noncompli-
ance, it is also far easier to address them with countries that have taken the legal
step of ratifying the Convention and by so doing have made a policy statement of
its intent to comply with the provisions and expectations of the Convention.

Question. 1 am also concerned about a whether we are meeting our obligations
under the Convention. In terms of reciprocity, is the U.S. falling short, particularly
in the length of time for Hague abduction cases to be resolved in our courts?

Answer. The United States has made great progress in meeting its reciprocity
obligations under the Hague Convention. I commend Ambassador Jacobs and the
Office of Children’s Issues for their commitment. OCI has significantly beefed up its
staffing and is bringing far more resources to this problem than ever before.

The primary challenge that we face in the United States is the complexity and
diversity of our judicial system. In the United Kingdom there are 17 specialist
judges who hear Hague cases. In the United States there are nearly 10,000 state
Judges, many of whom could possibly receive and handle such a case.

There has been great emphasis on training, and the creation of a judicial liaison
function in the U.S. has been helpful, enabling judges who know little or nothing
about the Hague Convention and receive a case to reach out for help and education.

However, the time it takes to get resolution in the U.S. is a continuing problem.
In Professor Lowe’s analysis (of 2008 cases) of the 60 countries examined, the U.S.
was the fifth-worst in terms of the number of days it takes to get a case to court.
The mean time in the U.S. was 207 days (nearly 7 months—remembering that the
standard for complete resolution of these cases is 6 weeks/42 days). The U.S. trailed
only South Africa (270 days); Ukraine (250 days); Brazil (225 days); and the Czech
Republic (221 days). And the 207 days in the U.S. can be contrasted with 14 days
in the UK., 14 days in Norway, 15 days in Poland, 24 days in Portugal, 35 days
in Australia, 54 days in Canada, 66 days in Ireland and 72 days in Germany.

The number of days in a U.S. court once the cases are received is a moderate,
reasonable 106 days. Nonetheless, in contrast it takes a British court 48 days; a
Canadian court 69 days; and a German court 89 days.

Time is the key variable in making the Hague Convention work and getting more
internationally abducted children home. And the time it takes to complete the proc-
ess in the United States is a serious problem.

Question. We have heard concerns from advocates cases, and some percentage of
abduction cases, however small in number, involve domestic violence. How do you
address these cases?

Answer. We take domestic violence allegations very seriously. They need to be
investigated thoroughly and action taken when they are proven. The Hague Con-
ference created a study group on this issue in 2011 and issued a paper on the
subject.

Article 13b of the Hague Convention states, “A court need not return a child if
the return would pose a grave risk . . . that . . . return would expose the child to
physical or psychological harm or otherwise place the child in an intolerable situa-
tion.”

In the Hague domestic violence report a key conclusion is as follows, “The Hague
return proceedings must be conducted expeditiously and the proper management of
domestic violence allegations should not compromise a swift disposal of the return
application, which is strongly in the interest of the child and the family. More con-
sistency and clarity in dealing with cases where domestic violence is raised as a
defense under Article 13(1)(b) could assist in keeping return (and access) procedures
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under the Convention expeditious, without depriving the taking parent of the oppor-
tunity to present, or to have presented adequate evidence and to seek relief or pro-
tection where needed. Indeed, clear guidance on the effective and expeditious han-
dling of these cases could reduce appeals and other legal challenges.”

The Hague Conference is considering the development of a best practices guide
regarding handling domestic violence allegations without compromising the basic
purpose of the Convention. We support this kind of process and feel that it is timely
and necessary.

Question. On January 24, Japan ratified the Hague Convention. One concern with
this is that abduction cases in Japan that existed before ratification will be grand-
fathered out, and will not be subject to Convention processes. How do you think we
should address these cases that are not grandfathered in, where these children may
not be returned because the Convention was ratified?

Answer. I rejoice at Japan’s ratification of the Hague Convention, but I view
Japan’s action with caution and reservations. Ratification of the Hague Convention
is not a panacea. Further, I share your concern that it does nothing to address or
resolve the cases of so many U.S. parents who have fought for so long to get their
children back from Japan, or at least gain reasonable access to them.

There is also something to be learned from history about this problem. In the
1990s the U.S. and other countries were engaged in the same kind of battle with
Germany. President Clinton raised this issue personally to Chancellor Gerhard
Schroeder. A bilateral working group was established which made great progress.
However, one German leader said, “judge us by what we do from this point forward,
not by the older cases.”

My answer to the problem of the older U.S. cases in Japan is escalating U.S. Gov-
ernment advocacy and pressure on behalf of the U.S. parents and increasing willing-
ness to use real leverage to resolve each case, one at a time. I understand that
Japan is a trusted, respected ally, deservedly so. It is a country with whom we share
many values and which is central to our Asia and global policy. However, I do not
believe that these priorities are mutually exclusive. As I indicated at your hearing,
I believe that U.S. leaders need better, more effective tools for engaging foreign
leaders on these cases, and greater willingness to utilize them.

The Japan problem is not a new one. I have met with, talked to and tried to help
many left-behind U.S. parents whose children were abducted to Japan. The clear
conclusion one has to draw is that absent some ability to mediate or reach an
agreed-upon settlement, the left-behind parent simply does not get their child back.

Under Japanese law, only one parent gets custody over children after a divorce,
whereas rulings on joint custody are often seen in Europe and the United States.
The impact of Japan’s law and tradition is that Japanese courts almost always force
children of U.S./Japanese marriages to live with their Japanese mothers, leaving
left-behind fathers with almost no recourse.

Parents who attempt to proceed in the Japanese family courts are at a disadvan-
tage as courts tend to favor Japanese nationals. Joint custody decrees are virtually
nonexistent and visitation rights for noncustodial parents are uncommon. When a
custody decree is issued, judges and officials are often reluctant to enforce them.
Further, taking-parents have a low incentive to voluntarily resolve or mediate cases
as there is no pressure placed on them by government or court officials.

In response to earlier calls for action, initially the Japanese Foreign Ministry
replied that “there is a part of this convention that is alienated from the Japanese
legal system . . . there are several issues that need to be thoroughly discussed, in-
cluding the consistency with our country’s judicial system on families.”

And this is not a problem unique to the United States. Several years ago, then-
Japanese Prime Minister Yukio Hatoyama said, “We have been condemned by the
USA, Canada, the U.K., and France over this and I firmly believe we need to change
things. The effect will be Japan coming into this century. We need to be clear
though, these changes will take time. A very strong cultural change shifting from
maternal primacy over the children is needed as well. I think we have already seen
the beginning of this, but a change in laws is not the sole solution.”

Thus, while I celebrate Japan’s ratification of the Hague Convention, I do not
believe it will solve all problems, particularly with the older cases. And I am par-
ticularly concerned about the additional conditions and exceptions that the Japanese
Government added as prerequisites for its ratification of the Hague Convention.

The challenges for effective implementation are many and significant. In the
United States there is a coordinated national system for locating and returning
missing children. In Japan, there is not.

In Japan the courts only have those powers specifically granted to them by stat-
ute. Thus, an entire statutory framework must be established to empower Japanese
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courts to implement the Convention. An entire procedural code must be created cov-
ering trials, appeals, and enforcement.

The implementing legislation allows the losing party to apply for a new trial after
all appeals are exhausted. Is this consistent with the stated goal of the Hague Con-
vention of bringing about the prompt return of the abducted child?

The provisions of the Japanese legislation do not allow the imprisonment of
abductors nor do they allow the seizure of the child. These provisions leave me less
than fully confident that court orders, even if issued, will in fact be enforceable.

The legislation adds exception language allowing the court to consider whether
there are circumstances making it difficult for the taking parent or the parent
requesting return to properly care for the child in the country of origin. Does this
suggest that the Japanese court may reconsider the initial custody determination?

The Implementing Act is long and complex. Some legal scholars have expressed
concern that because Japan was pressured into ratifying the Hague Convention by
the international community that it may be doing so without really changing its
behavior in these cases. The Hague Convention is fundamentally about conflicts of
law. Its core principle is that the return of children to their home jurisdiction is the
rule, not the exception. One observer noted, “Japanese courts could conceivably con-
tinue using their own internalized views of what is best for children, which has
always resulted in children remaining in Japan.”

Question. Data provided by your organization presented to the 2011 Hague Spe-
cial Commission indicate that there has been a significant increase in the number
of applications for the return of abducted children. To what can you attribute this
increase? Is it because there are more abducted children or because more citizens
are aware of the Convention and are filing applications?

Answer. It is difficult to answer your question precisely. However, in our judg-
ment the answer is both. First, as the globe has shrunk, there are more multi-
national, multicultural marriages. That is a good thing. However, as marriages
increase, so do divorces and child custody battles. Second, the number of signatory
countries in the Hague Convention is increasing. That too is a good thing. However,
as more countries participate, more petitions are filed by their citizens seeking
relief. And finally there is growing awareness of the services and infrastructure
available to help these parents. The U.S. State Department has made a major in-
vestment in its Office of Children’s Issues. More U.S. parents are aware of the State
Department’s services and resources, and are asking for help.

It is also important to note that the increase in the number of applications identi-
fied by Professor Nigel Lowe’s research only reflects the number of applications
routed through Central Authorities and not to the incidence of child abduction over-
all. Thus, while I have concern about the impacts of these increases on the ability
to handle the volume swiftly as anticipated by the Hague Convention, in many ways
the increase is an encouraging sign. It may, in fact, indicate that more parents in
these situations are asking for help and are receiving it.

Nonetheless, my view is that the reason for the increase in applications is a com-
bination of those factors and others, and that the numbers will continue to grow.

Question. I understand from your testimony that the Hague process for returning
abducted children is taking longer than years. The longer a case takes, the lower
the likelihood of a successful resolution. Why are the causes of delay? Do you have
any concrete suggestions for making the process more expeditious?

Answer. There are many causes for delay: caseload, lack of familiarity with the
Convention on the part of some judges, etc. However, my particular concern is that
there is an incentive for the taking parent to make the case go on as long as pos-
sible. Thus, delay has become a strategy.

One of the exceptions provided under the Convention is Article 13b, “that the
child is old enough and has a sufficient degree of maturity to knowingly object to
being returned to the Petitioner and that it is appropriate to heed that objection

Most of the children being abducted are very young. The average age found in the
survey was 6.4 years. If the process takes a long time, the taking-parent can easily
argue that the child has adapted to his or her new surroundings, has friends, and
that it would be harmful and disruptive to return him or her to their previous place
of habitual residence. This was a primary argument made in the Sean Goldman
case in Brazil.

One of the more famous U.S. cases involving this rationale was the Sylvester case
from Ohio, in which the child was abducted and taken to Austria by her noncusto-
dial mother. The father pursued the return of the child to the U.S. via the Hague
Convention and prevailed in an Austrian court, which ordered the child’s return.
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However, the mother fled with the child, preventing the enforcement of the order.
By the time the mother was apprehended several years later, an Austrian appeals
court determined that because of the passage of time, a return of the child to the
United States would not be in her best interests.

There is an incentive to delay, “to run the clock out.” The Hague Convention
works best when it operates speedily.

Article 11 of the Convention sets a 6-week (or 42 day) standard for the length of
time within which a case should be concluded. However, that standard is not precise
or enforceable. In the latest research the average time taken to reach a decision of
judicial return of the child was 166 days, as compared with 125 days in 2003 and
107 days in 1999. In cases in which judges ultimately refused to return the child,
the decision took 286 days in 2008, compared with 233 in 2003 and 147 in 1999.
Delays are particularly troubling in connection with access cases. The average time
it took to reach a final outcome in access cases in 2008 was 309 days if there was
a voluntary agreement for access, 357 if access was judicially ordered, and 276 days
if access was refused.

Professor Lowe also examined the issue of time by country. He looked at two
questions: the number of days before a case is sent to court; and the number of days
it takes a court to decide the case.

The countries examined that take the longest amount of time before a case is sent
to court are the following:

South Africa—270

Ukraine—250

Brazil—225

Czech Republic—221

United States—207 Bulgaria—161

By contrast in the U.K. it takes 14 days.

The countries examined that take the longest amount of time before a court
decides the case are the following:

Ecuador—526

Ukraine—414

Panama—285

Bulgaria—257

Cyprus—241

Greece—231

In contrast, in the U.S. the number of days in court is 106 and in the U.K. it
is 48.

Question. In your testimony, you highlight that it is important for judges, includ-
ing judges in the United States, to have experience in Hague Convention cases in
order to better understand them if and when they arise. What progress have you
seen in judicial training in the United States and abroad?

Answer. In our battles with Germany more than a decade ago, one of the points
made by Chancellor Schroeder was that Germany had a federal system and that the
German Government could exert no controls over state judges and judicial systems.
In many ways the U.S. is in a similar position.

As I pointed out in my testimony there are nearly 10,000 state judges in the U.S.
Many of them could possibly receive and handle a Hague case whether or not they
knowledge or prior experience. There has been a concerted effort to train U.S.
judges at many conferences. However, more training is necessary and appropriate.

The U.S. has more in-coming Hague cases than any other country. In Professor
Lowe’s research in 2008 the U.S. received 283 applications; followed by the U.K.
(200); Mexico (168) and Germany (115).

One important development is the concept of liaison judge, pioneered by Lord Jus-
tice Mathew Thorpe of the United Kingdom. The liaison judge is a designated mem-
ber of the judiciary who acts as a channel of communication and liaison with Cen-
tral Authorities, with other judges in their own jurisdictions and with judges in
other countries. In the U.S., because of the complexity of the judicial system and
the jurisdictional issues, a group of judges experienced in these cases formed a judi-
cial liaison committee, rather than attempting to designate a single judge.

In addition, an International Hague Network of Judges has developed facilitating
communication and understanding between judges involved in these cases world-
wide.
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RESPONSES OF AMBASSADOR SUSAN JACOBS TO QUESTIONS
SUBMITTED BY SENATOR EDWARD J. MARKEY

Question. Your testimony alluded in general terms to Congress’ role in abductions
but declined to make any comments on H.R. 3212 or suggestions for similar legisla-
tion in the Senate in a public hearing. Could you please discuss which sections of
H.R. 3212 the State Department sees as most helpful, which are most likely to have
unintended consequences, and what additional enforcement tools might be useful?

Answer. We appreciate congressional interest in addressing the important issue
of international parental child abduction (IPCA). We share with Congress the goals
of H.R. 3212: to prevent IPCA, to return children expeditiously to their countries
of habitual residence, and to strengthen and expand membership in the 1980 Hague
Convention on the Civil Aspects of International Child Abduction (the Convention)
worldwide.

The Department recognizes that the intent behind H.R. 3212 is to provide us with
more tools for resolving cases. We are working with committee staff to determine
how to address the areas where we believe the bill will not achieve its stated objec-
tives and might even be counterproductive. Our biggest concerns are:

e Memoranda of Understanding (MOUs)—In our experience, MOUs are ineffec-
tive. Previously the Department thought this might be a viable alternative to
pursue with countries that were uninterested in joining the Convention. We
signed three MOUs and subsequently have never been able to obtain a return
from these countries. Because MOUs are not legally binding we have found they
actually undermine the Convention as counties do not see the need to take fur-
ther action once they have signed the nonbinding MOU. The Convention is
effective in part because it provides a civil legal framework which may be imple-
mented consistently around the world for securing the prompt return of children
to their country of habitual residence. By contrast, MOU provisions vary widely.
Accordingly, they provide no consistent basis for returning children to their
country of habitual residence. In fact, absent a legally binding agreement, an
instrument would not provide a basis for a foreign court to order the return of
a child. This results in uncertainty and unreliability. Moreover, negotiating
MOUs will divert resources from engaging directly on resolving cases.

e Access—The bill seeks to direct our work toward pursuing contact between the
left-behind parent and child during the pendency of a Hague application for
return of the child to his or her habitual residence. We routinely try to help
left-behind parents gain access and/or information about their children. How-
ever, because access is often treated as a custody matter, parents who seek for-
mal “access” may be required to acquiesce to the jurisdiction of a foreign court,
which could negatively affect any claims for return under the Convention. By
mixing these two terms the bill could potentially have a negative effect on our
shared goal of returning these children.

e Military cases—We agree that our service members face special challenges in
resolving IPCA cases and we work closely with the Department of Defense
through the Interagency Working Group to ensure that military parents receive
the full support of both federal agencies in any IPCA case. However, H.R. 3212’s
attempts to define the habitual residence of children of military parents who
live overseas are problematic. The determination of which country is a child’s
habitual residence is not made by the U.S. Central Authority but rather is a
question of fact for a judge to determine in the context of a court hearing on
a Hague petition for return. Although the Convention does not define this term,
the United States cannot unilaterally interpret the term in a manner that
would be inconsistent with the intent of the negotiators.

The Department is interested in working with Congress to identify new ways to
prevent abductions from occurring. The Department of State already collaborates
with the Department of Homeland Security on information-sharing to prevent
abductions in progress, under existing authorities of the two agencies. Tools to
assist in preventing children, of any citizenship or nationality, from boarding a
flight exiting the United States in violation of a court order from a court of com-
petent jurisdiction may be one avenue to explore. Additionally, current law and reg-
ulations allow a child to travel to certain destinations within the Western Hemi-
sphere without a valid passport. Further requirements for travel documentation of
children could be explored. This would add useful prevention tools to H.R. 3212.

Question. If you cannot provide any comments on H.R. 3212 now, could you please
let me know when the State Department expects it will be able to provide com-
ments?
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Answer. The Department has been routinely engaged with committee staff on
working to explore additional tools to achieve our shared goals.

Question. 1 understand the argument that, in countries that respect the rule of
law, the executive branch cannot force courts to issue the rulings it wants in par-
ticular cases. But as you know, there are many situations where foreign court orders
a child’s return, or orders that a left-behind parent be given visitation rights, and
those orders remain unenforced. Would stronger pressure on foreign governments
be more productive in those cases? If so, what types of actions would be appropriate
and effective?

Answer. We believe that directly engaging our foreign counterparts in discussions
regarding possible solutions to individual cases in the context of a bilateral working
group is a more productive means to effect change and resolutions than external
pressure. Sanctioning foreign governments for failure to enforce return orders may
have a chilling effect by making judges less likely to order the return of a child
kn%)wing that country could be subject to sanctions if that order is not effectively
enforced.

One of our best examples of how diplomatic engagement can result in better
enforcement of court orders is Mexico. Following years of compliance concerns with
Mexico, we instituted a Department-wide effort to cultivate closer relationships with
key Mexican Government officials to encourage them to adopt measures to ensure
that court orders under the Convention would be enforced. As a result, in each of
the past 4 years, more than 150 abducted children have been returned from Mexico
(including 250 in 2010), which is significantly more than any previous year. These
numbers include more than 200 children who were returned by court orders in
Hague Convention cases.

Question. Other witnesses testified that in general, access applications under the
Hague Convention on average took far longer than return applications, and were far
less likely to be successful. Do you believe that is accurate? If so, what can the
United S?tates do to assist parents who wish to at least see and hold their children
overseas?

Answer. The Department of State provides assistance to parents seeking access
under the Hague Abduction Convention. Under the Convention, access may, or may
not, involve an abduction across international borders, and courts generally view
access as a substantive custody issue. Article 21 of the Convention, which addresses
access, is broadly drafted and only requires signatory countries to facilitate a par-
ent’s ability to pursue access via the country’s domestic legal system. It does not
require the country to grant access. The length of Hague proceedings for access
depends upon the country’s interpretation of its responsibilities under the Conven-
tion as they pertain to access and the underlying domestic law governing the case.

In partial response to the shortcomings of the Convention concerning access, the
international community subsequently negotiated the Convention on Jurisdiction,
Applicable Law, Recognition, Enforcement and Co-Operation in Respect of Parental
Responsibility and Measures for the Protection of Children. The United States
recently signed this Convention and is considering how it could be implemented in
the United States before it would be transmitted to the Senate for its approval.

Question. Are there any steps Congress or the State Department could take to
reduce delays in entering information on abductions into the National Crime Infor-
mation Center (NCIC) database, or reporting abductions that involve criminal viola-
tions to INTERPOL?

Answer. The Department works in collaboration with the National Center for
Missing and Exploited Children to support law enforcement in their response to
reports of international parental child abduction.

In the event that a child is wrongfully removed from or retained outside the
United States, the parent must decide whether to report the child missing to U.S.
law enforcement. While law enforcement is solely responsible for entering children
into the National Crime Information Center (NCIC) database and reporting cases
to INTERPOL, the Department provides support to parents regardless of whether
they engage law enforcement.

There are already federal laws that guide law enforcement in responding to cases
of missing or abducted children. The Missing Children Act (1982) requires law
enforcement to enter a missing child into NCIC even if the abductor has not been
charged with a crime. [Missing Children Act, 28 U.S.C. 534 (1982).] The National
Child Search Assistance Act (1990) eliminates waiting periods, requiring law
enforcement agents to immediately enter a Missing Person File and to liaise with
‘(che Na]tional Center for Missing and Exploited Children. [42 U.S.C. §§5779, 5780
1990).
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Question. Are there any steps Congress or the Office of Children’s Issues could
take to ensure that when a family court judge issues an order placing restrictions
on overseas travel with a child, information about the child and the noncitizen par-
ent is more promptly and reliably added to the Department of Homeland Security’s
Prevent Departure list?

Answer. Since the Department of Homeland Security (DHS) is the agency respon-
sible for the administration of the Prevent Departure list, we do not want to specu-
late on tools that might be useful to DHS to utilize this program. However, we look
forward to continued discussions with Congress and DHS on this issue.

Question. In June 2011 the Government Accountability Office evaluated two pos-
sible programs for preventing overseas abductions: (a) creating a high risk abductor
list and incorporating it into standard airport security procedures for overseas
flights; (b) requiring parental consent letters for children traveling overseas with
only one parent.

GAO concluded that the former option would be more effective, and create fewer
logistical problems or burdens for families traveling with children.! Do you agree
with that conclusion?

Answer. We support the creation of more prevention tools but they need to be
explored with DHS, the airlines, and any other interested entities to discuss prac-
tical questions and potential unintended consequences. Such unintended conse-
quences for either option might include, but are not limited to, document authenti-
cation issues, easily obtainable fraudulent documents, undue burden on noncusto-
dial adults traveling with children for school or other organizational trips, or placing
limitation on parents’ travel even when they are not traveling with their children.

End Note

1Government Accountability Office Report 11-602, Commercial Aviation: Program Aimed at
High Risk Parent Abductors Could Aid in Preventing Abductions, June 2011, available at http:/
www.gao.gov/new.items/d11602.pdf.

STATEMENT SUBMITTED BY SENATORS BEN CARDIN
AND BARBARA MIKULSKI OF MARYLAND

THE EDEANNA CHEBBI CHILD ABDUCTION CASE:
MARYLAND CHILDREN ABDUCTED TO TUNISIA

Thank you for holding a hearing on the very important issue of international pa-
rental child abductions.

The U.S. State Department is alerted to approximately 1,200 international paren-
tal child abductions each year. As a signatory to the Hague Convention on the Civil
Aspects of International Child Abduction, the U.S. has led in the fight to protect
the rights of children and parents, working to ensure that the appropriate legal cus-
tody agreements are enforced in all cases. However, when a child is abducted by
a parent to another country, the ability of the U.S. to act depends on each individual
country. The results can be devastating, not only to the child but to the entire ex-
tended family as well. That is why we must continue to examine ways to improve
the U.S. response and capability in this matter, and continue working to improve
the process of reuniting children with the appropriate parent.

We have become personally involved in the case of Edeanna Chebbi and her two
children, who were abducted by their father, Faical Chebbi, to Tunisia in November
2011. Edeanna and Faical were divorced in the state of Maryland in January 2011.
Ms. Chebbi was awarded full custody rights to the children. Despite a protective
order not to remove the children from the U.S., Mr. Chebbi abducted the children
to Tunisia in November 2011. Since January 2012, Ms. Chebbi has resided in Tuni-
sia in order to be closer to her children, Eslam, age 7, and Zainab, age 4, and to
pursue her legal right to custody of the children.

In the fall of 2012, a Tunisian court recognized the U.S. divorce and custody pa-
pers allowing Edeanna to live with her children in the United States. Mr. Chebbi
appealed this ruling but his appeal was denied and the children were ordered to
be returned to Edeanna. At this point Edeanna has only been reunited with her
daughter, while her son continues to be held by his father. Despite this clear direc-
tion from the Tunisian court system, Mrs. Chebbi continues to face additional judi-
cilalldand bureaucratic obstacles that prevent her from returning to the U.S. with her
children.

Unfortunately this story is all too familiar. We are encouraged that the Senate
Foreign Relations Committee is working to craft legislation that would empower the
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U.S. to resolve international parental child abduction cases more efficiently. We
hope that such legislation will ensure that U.S. diplomatic and consular missions
have the necessary resources to address cases involving abducted children in their
country of post and that appropriate mechanisms are in place to address and resolve
existing international parental child abduction cases around the world.

We look forward to working with you both to resolve outstanding international pa-
rental child abduction cases and to streamline the resolution of future incidents.
Thank you for the opportunity to share our thoughts on this matter.

STATEMENT SUBMITTED BY EDEANNA M. JOHNSON-CHEBBI,
FOUNDER AND EXECUTIVE DIRECTOR, RETURN U.S. HOME

My name is Edeanna Johnson-Chebbi. My children, Eslam (7) and Zainab (5)
Chebbi were illegally abducted by their father, Faical Chebbi (presently one of the
top 10 Most Wanted by the FBI for parental child abduction) on November 11, 2011.

I could certainly fill pages of testimony describing the enormous emotional aspects
of our family’s turmoil. I could also highlight the vast statistics of the severity and
reach of International Parental Child Abduction (IPCA) that show at least 1 child
becomes victim to this abuse every single day. I could outline the manifestation of
this horrendous crime in the Arab world which finds that nearly 80% of parental
abductions to the MENA are committed by fathers in an act of retaliation or venge-
ance. And I could clearly outline the research and medical testimony that defines
IPCA as a form of child abuse and the lasting detriment it causes to child victims.
However, my hope is that by providing details of the enormous legal and political
steps that have been taken to bring our family together, the Committee will under-
stand just how desperately left-behind parents need strong, consequential support
{fom the U.S. government (as provided for in H.R. 3212) in order to bring our babies

ome.

In the months prior to Eslam and Zainab’s abduction I had procured every legal
means of ensuring the prevention of this act. Following a slew of violent incidents
and threats on my life from the children’s father, I obtained a protective order in
February 2010 which allowed Eslam, Zainab and I to relocate from our family home.
That same month I registered both children with the State Department’s passport
issuance alert program. In July 2010, a circuit court judge in our county ordered
that neither parent shall depart the U.S. with either child. In January 2011 the
children’s father signed a legal separation agreement providing me full legal and
physical custody of our children. In March 2011, I personally met with the passport
issuance officer at the Tunisian embassy in Washington, D.C. I provided him copies
of every legal document mentioned above and received assurance that the Tunisian
embassy would not violate U.S. laws to issue Tunisian passports to Eslam or Zainab
without my knowledge or consent. Clearly, I had put in place every possible assur-
ance to prevent the abduction that my babies’ father had promised.

On November 11, 2011, Faical Chebbi picked up the children for his scheduled
weekend visitation and headed directly to Dulles airport where he boarded a Luft-
hansa flight to Tunis, Tunisia with Eslam and Zainab in tow. Despite their personal
promise to uphold U.S. law, the Tunisian embassy in Washington, D.C. allowed
Eslam and Zainab to obtain Tunisian birth certificates and passports, issued in Sep-
tember 2011, without my knowledge or consent. With these newly printed identities,
and failing any security checks or inquiries for entry documentation as they exited
U.S. borders, my children (then aged 5 and 2) were torn from the only family, land,
language and home they had ever known.

Had any exit requirements or minimal inquiries regarding the children’s or their
father’s passports been conducted, Eslam and Zainab would be safe at home right
now.

When I received a phone call from the children’s father on November 12, 2011,
stating that the children were with him and that I would never see them again, my
initial response was one of shock and numbness. My second response was certainty
that the clear criminality of this event would result in the immediate return of
Eslam and Zainab to me in the U.S. As days turned into weeks, it was clear that
the only means to ensure that my babies were not forgotten, and that our case was
not dismissed, was to take every available means of political, legal and public action
possible. In December 2011, I and 50 other supporters took to the streets to protest
in front of the Tunisian embassy in Washington, D.C. While this action did procure
necessary media attention to our case, it did little more than provoke sneers and
mockery from the Tunisian consul and members of the embassy staff looking on-
ward from their office doors.
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By January 2012, federal warrants with an extradition demand were produced by
the Assistant U.S. Attorney and the FBI for Faical Chebbi. Both children were
issued yellow alerts through Interpol, and their father was placed on red alert. Ad-
ditionally, Senator Barbara Mikulski personally delivered a letter supporting the re-
turn of Eslam and Zainab to the U.S. to the Tunisian government on an official visit
to the country that same month. Despite these measures, I was informed by the
U.S. Consul, the FBI, and legal counsel in Tunisia that, because no treaties or
agreements existed between Tunisia and the U.S., I would have to pursue the legal
recognition of our divorce and custody agreements in Tunisia.

An official case was opened for recognition and enforcement of our U.S. custody
and divorce decree in Tunisia, and on January 18, 2012, I boarded a plane to that
country to pursue this new legal course, and to be close to my children. I was ini-
tially promised that our legal case would take only a matter of weeks to reach reso-
lution. It is now 2 years one month and thirteen days since my arrival, and we are
still awaiting enforcement.The attached legal brief provides a detailed review of our
2 year battle. In short, I have won legal recognition of our custody and divorce or-
ders in the First Instance Court, the Appellate Court, and the right of enforcement
up to the Supreme Court of Tunisia. In full expectation of the immediate enforce-
ment of our judgment, I exercised my legal rights of custody and retained Zainab
following visitation in September 2013. Since this date, any and all contact with
Eslam has been withheld from both Zainab and me. Through relationships with cor-
rupt judges, police, members of the Ministry of Justice, and influence from a corrupt
brother-in-law within the Ministry of Interior, Faical Chebbi has managed to con-
tinue the illegal imprisonment of Eslam in his custody

In spite of U.S. law, international law, and Tunisian law, the children’s abusive
father continues to carry on without punishment or consequence for his criminal ac-
tions. Alternatively, Eslam, Zainab and I are being arbitrarily detained by a Tuni-
sian government that has verbally affirmed—in a private meeting with a represent-
ative from the Ministry of Justice—that they will not enforce custody to a U.S. cit-
izen, nor allow Eslam or Zainab to be removed from Tunisia. Were H.R. 3212 a law
today, the tools of the U.S. Consul, U.S. Ambassador, the FBI, and my congressional
representatives to counter the abuse of law in our case would be strong and con-
sequential enough to ensure that Eslam, Zainab and I were reunited and returned
home to America with expediency.

Without specific action taken by the U.S. government on our behalf, I began my
own organization, Return U.S. Home, and have spent the past 2 years waging a
very public political campaign to bring awareness and resolution to our family’s
plight. These actions have included a second rally at the Tunisian embassy in Wash-
ington, D.C.; an international petition—signed by 19,222 supporters—targeted at
President Obama and then Secretary of State Hillary Clinton to work to bring
Eslam and Zainab home; and more than 15 targeted letter writing campaigns to the
U.S. Department of State, the Secretary of State, the U.S. President, and various
members of Congress and congressional committees seeking the intervention and
support of the U.S. government to protect these innocent children and to bring us
home to our beloved America. While members of the State Department, the National
Center for Missing and Exploited Children, and the staff of my congressional rep-
resentatives have all applauded these efforts, we still lie in wait for a significant
response from the U.S. government. Again, were H.R. 3212 a law today, I believe
these efforts would have resulted in my children’s return many months ago.

My family would have lost all hope were it not for the unyielding support of Sen-
ators Barbara Mikulski and Benjamin Cardin. In particular, Senator Mikulski’s per-
sonal devotion to our case and actions on our behalf have sustained my faith in the
U.S. government in times where I have felt most hopeless. Recently, Senator Mikul-
ski personally wrote to both President Obama and President Marzouki (of Tunisia)
demanding their immediate action to enforce the laws of both countries to return
Eslam and Zainab to my custody. Unfortunately, there has been no response from
either presidential office.

Contrarily, I have been personally humiliated by the agreeable American response
to requests for aid, enormous financial grants and commitments, and political slaps
on the back from a fledgling Tunisian government. While we beg for our country’s
support for the security of 2 of its most vulnerable citizens, our cries are met with
silence. The actions of our beloved country thus far have made clear that politics
precedes our American lives. Were H.R. 3212 a law today, the U.S. Senate and
President would be required to reverse this scenario, and Eslam and Zainab would
finally be the priority.

Briefly stated, Eslam, Zainab and I need the immediate, consequential interven-
tion of the U.S. government at its highest levels if we are ever to have hope of being
a family again. I continue to utilize every imaginative means of resolving our case.
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I have become an expert on U.S., international and Tunisian law in order to reunite
my family—and at least 4 other families suffering the abuse of IPCA to Tunisia—
and to educate and encourage our supporters. I continue to reach out to our Con-
gress, the President, Secretary of State, and the FBI, begging for intervention on
our behalf—to simply demand the enforcement of the law.

These activities will continue until my family is reunited and free from imprison-
ment in Tunisia. Sadly, I have less confidence that these actions will procure a just
result until concerted, consequential actions are taken by the U.S. government
against Tunisia in support of our reunification and return. Without consequence for
their refusal to implement even their own laws, the Tunisian government will con-
tinue to open their pockets to American money while obstructing the enforcement
of justice, for the imprisoned American citizens within its borders.

In closing, I am in full support of the immediate passing and enactment of the
legislation before you. I stress that you cannot act quickly enough to ensure the nec-
essary aid that we left-behind parents so desperately need from our government in
order to end the abuse of parental child abduction against our children.

While I am fearful that altering the language of the proposed legislation will re-
sult in harmful delays and debate, I do applaud the Committee’s interest in ensur-
ing that prevention measures are also taken into account. Therefore, I offer my per-
sonal suggestions for consideration:

1. Specific language explicitly defining Parental Child Abduction as either child
abuse or a violation of the abducted child(ren)’s human rights.

2. Routine enforcement of Homeland Security and Customs and Border Patrol pro-
cedures that require notarized or court certified documentation of the authority
to travel for any minor under the age of 16 departing the U.S. either alone or
with one adult.

3. Utilizing the NCIC (National Crime Information Center) database to initiate
travel warnings for parents in cases where courts have issued travel bans for
their children.

I would like to thank the Committee for its concern and expressed devotion to the
issue of IPCA. I would also like to thank the Office of Children’s Issues (specifically
Afuah Owusu Baafi), the National Center for Missing and Exploited Children (spe-
cifically Rami Zahr), the FBI (specifically agent Jeff Johannes), and the U.S. Ambas-
sadors, Consuls and Vice Consuls who have worked so diligently and relentlessly
on our case. Additionally, I am so grateful for the support of Senators Mikulski and
Cardin who have undoubtedly ensured that our family’s case remains one of some
political concern within Tunisia and at home. Finally, I cannot express enough grat-
itude to the multitudes of friends, family and supporters, many of whom are com-
plete strangers, who have leapt in through civic engagement to share their voices
for the innocent and silenced victims of this horrendous crime, Eslam and Zainab.
Our family would be nowhere without you all!

Sincerely,

Edeanna M. Johnson-Chebbi

ATTACHMENT 1:

Translated from Arabic
Mr. Kamel Boujeh

LEGAL PROCEEDINGS TAKEN BY EDEANNA MARCELLA JOHNSON
AND A SUMMARY OF THE LEGAL ISSUES

I.—Proceedings taken by Edeanna Marcella Johnson

e Mrs. Edeanna Marcella Johnson filed a suit before the First Instance Court of
Tunis 2 in order to obtain the exequatur allowing the enforcement in Tunisia
of the decree absolute #3 CAD 07552-11 handed down by the county court of
Prince George—Maryland on October 26, 2011 since this proceeding is required
for enabling her to request the guardianship of her children “Islem” and
“Zaineb” and since her ex-husband obtained an instanter decision handed down
by the Family Judge concerning the guardianship of the children as soon as he
arrived to Tunisian Territory.

e October 2, 2012, a first instance judgment was handed down in favor of
Edeanna ordering the enforceability of the judgment pronounced in U.S.

e November 5, 2012, Edeanna’s ex-husband, Faical Chebbi lodged an appeal
against the aforesaid exequatur (appeal proceeding hinders and stops the en-
forceability of the exequatur pursuant to the provisions of article 146 of Com-
mercial and Legal Proceedings Code)
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May 22, 2013, the Court of Appeals in Tunis pronounced the judgment #44680
in favor of Edeanna and confirmed the first instance judgment.

July 4, 2013, Edeanna informed her ex-husband Faical Chebbi about the appeal
decree through the report #5752 transmitted by the Attorney-at-law, Mrs. Yusra
Menara (within 20 days from the date of notice, the judgment becomes final and
enforceable pursuant to the provisions of article 287 of Commercial and Legal
Proceedings Code)

July 19, 2013, Faical lodged an appeal at Supreme Court against the appeal
judgment #44680, he applied to the Prime Judge at the Supreme Court in order
to stop the enforceability of the said judgment but his request was thrown out
( lodging appeals against judgments at Supreme Court does not hinder their en-
forceability, however, the Prime Judge of the Supreme Court may uncommonly
order the suspension of enforceability pursuant to the provisions of article 194
of Commercial and Legal Proceedings Code)

After 20 days from the notice date, Edeanna became the legal guardian of
“Islem” and “Zaineb”

Faical Chebbi refused to abide by the appeal judgment despite the refusal of
his application to hinder enforceability that he submitted to the Prime Judge
of the Supreme Court (his refusal to give the children is deemed an offence pur-
suant to law #2/1962 dated May 24, 1962)

Further to the refusal of Faical to abide by the judgment, Edeanna kept
“Zaineb” and refused to give her back since she is her legal guardian.

August 28, 2013, Edeanna filed a complaint to the Public Prosecutor at the
First Instance Court of Tunis 2 against Faical Chebbi for the kidnapping of her
children from U.S. and his refusal to return “Islem” despite the judgment pro-
nounced against him and about which he has been legally informed. The com-
plaint was enrolled under #18517/2013 at Juvenile Squad Department (inves-
tigation team reporting to judicial Police). The said department heard Edeanna
and proceeded to the enforcement of the appeal decision ordering the return of
“Islem” to his mother. But the Family Judge at the First Instance Court of
Tunis 1 expressed objection and requested to let the matter unchanged, i.e.
“Zaineb” with Edeanna and “Islem” with Faical. It should be noted that the suit
file was not brought before the aforesaid judge.

The Juvenile Squad informed the Public Prosecutor at the First Instance Court
Tunis 2 who transferred the file to his colleague at the First Instance Court of
Manouba since Faical resides in Manouba.

Up to this date, Edeanna did not have “Islem” despite the fact that she is his
legal guardian pursuant to a final and enforceable appeal decision handed down
by a Tunisian Court.

II.—Proceedings taken by Faical against Edeanna :

November 19, 2013, Faical filed the complaint #7054705/2012 to the Public
Prosecutor at the First Instance Court of Tunis 1 against Edeanna, he accused
her to have instructed a gang known for child abduction to kidnap “Islem” and
“Zainab”

November 22, 2012, the complaint was brought before the examining mag-
istrate, chamber 18 of the First Instance Court of Tunis 1. Further investigation
and file study, the examining magistrate stated that Edeanna was not impli-
cated in that matter.

Faical lodged the lawsuit #5762 before the Family Judge where he requested
the return of “Zaineb” pretending that his ex-wife is having sexual intercourse
in the presence of her daughter.

“Islem” and “Zaineb” were examined by psychologist, the allegations of Faical
were refuted and his request was rejected on July 4, 2013.

October 12, 2013, Faical filed a suit enrolled under #27/92140 before the Cham-
ber of Personal Statute at the First Instance Court of Tunis 1 requesting the
guardianship of “Islem” and “Zaineb.” The said lawsuit is postponed to March
3, 2014.

November 4, 2013, Faical lodged the complaint #8779 before the Family Judge
about the return of “Zaineb,” the suit is planned for the hearing of February
19, 2014.

SUMMARY

Edeanna is the legal guardian of “Islem” and “Zaineb” however Faical refuses
to return “Islem” to his mother and even to allow her to see him. He is liable
to three months imprisonment further to this indictable offence.
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e Faical pretends that Edeanna may leave the country with the children; this is
not true since the children are not allowed to leave the country, and therefore,
C];]dganna cannot take them abroad without the authorization of the competent

udge.

e kidnapping “Islem” and “Zaineb” from U.S. is deemed an offence indictable in
Tunisian law and American Law. American authorities have the right to re-
quest Tunisian authorities to hand him over pursuant to the current pro-
ceedings against him in U.S. and according to the international bench warrant.
In case Tunisian authorities refuse to hand him based on the fact that no coun-
try can be urged to hand over one of its citizens, Faical should be actionable
before Tunisian Courts for kidnapping children.

True translation to the original, Tunis February 15, 2014
Henda Dekkak, Sworn Translator

STATEMENT SUBMITTED BY LAUREN THORLEY, NORTH CAROLINA

I live in the state of North Carolina and I grateful for your service to our great
state. I am asking that you please submit my statement as a statement of testimony
to the Senate Committee on Foreign Relations to be included as part of the official
record of the Committee’s recent hearing on International Parental Child Abduction.
It was due today at the close of business but given the closure of the Federal Gov-
ernment for the inclement weather, I am looking for direction on potential extension
of filing, etc. of a statement for the record regarding this matter.

Each year over 1,000 children are abducted from American homes and taken to
a foreign country. Many become permanently out of reach of U.S. law and are never
returned leaving behind a suffering parents and extended family. This has hap-
pened to my brother, Brian Childers, and his children Aidan and Lillian (Lily)
Childers. Aidan and Lily’s mother, Katy Shilton Campbell, took my nephew and
niece to Scotland in 2009 and has never allowed their return to U.S. soil. It has
been heart breaking to watch my brother be stripped of his role as a father. Brian
is a loving dad who has always been most concerned with his children’s best inter-
est. Personally, I am devastated that my two children have never been able to know
their cousins. In addition, I feel a void in not being able to love and know my own
nephew and niece.

On February 27, 2014 U.S. Sen. Robert Menendez (D-NJ), Chairman of the Sen-
ate Foreign Relations Committee, held a hearing on International Parental Child
Abduction. The Senate Foreign Relations Committee is looking at legislative options
to bring back these abducted children back. I ask that you please submit my state-
ment as a statement of testimony to the Senate Committee on Foreign Relations to
be included as part of the official record of the Committee’s recent hearing on Inter-
national Parental Child Abduction. I know you have co-sponsored legislation that
seeks to protect children in your Child Custody Protection Act of 2013. I applaud
your efforts to protect our innocent children in the Unites States and ask that you
make every effort you can to help protect our American children in every part of
the world by submitting my statement.

STATEMENT SUBMITTED BY BRIAN STEPHEN CHILDERS

My name is Brian Stephen Childers. I am a 37 year old father of two. Like many
others I have been victimized by the parental abduction of my children by my
former wife. My two children are Aidan and Lilian Childers who are 11 and 8 years
old, respectively.

When my former wife, Katy Shilton Campbell, and I divorced in 2009, we agreed
on a very liberal joint custody arrangement and planned to co-parent our children.
She did ask for, and I granted, permission to take the children to Scotland for one
school year on the premise that her mom was ill and needed her close by to help.
This agreement, and the agreement that she would return to the U.S. with the chil-
dren, were incorporated into the Divorce Agreement that was filed with the courts
of Montgomery County, Maryland.

At the end of the period of living in Scotland (approximately eight months ending
in June 2010), Katy informed me that she was not going to move back to the U.S.,
that she had met someone else and that she was unilaterally making these deci-
sions. Of course, I was grief stricken and upset and told her we would have to come
to an acceptable arrangement for all parties. My lawyers began drawing up those
agreements with her attorneys in the U.S. Then out of the blue I was served papers
from Scottish court—she had filed a court case to have herself named as sole guard-
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ian in Scotland and to have a residency order in place to prohibit me from taking
the kids outside of Scotland. I went to court there, I hired a lawyer and I submitted
myself to a farcical examination by the Scottish courts—losing custody and contact
with my children. During the proceedings, I noted the following:

e The Scottish courts paid no interest to the legal agreements made in American
court and vocally lamented that, as I was not British, had no real rights when
it came to the children or to adjudicating custody through arbitration.

e The Scottish curatrix (court-appointed investigator) interviewed me once to es-
tablish her assessment of my fitness as a father. She conducted her interview
in a hotel bar. She never spoke with or attempted to communicate with anyone
else from my family, my friends, my employer or anyone else who could estab-
lish my qualifications as a parent. The resulting report was full of illogical con-
clusions and an obvious bias in favor of my wife. In the end, the curatrix’s re-
port concluded that my young children (who were interviewed in the presence
of my ex-wife and who were undoubtedly influenced as to what they were ex-
pected to say) wanted to stay in Scotland and that was all that mattered. Fur-
thermore, because the court surmised that I intended to remove the children
frorSn t}ieirdmother, it allowed the order to remain that the children should stay
in Scotland.

e The costs of the proceedings (which I was made to pay for) were exorbitant and
yielded me nothing. My costs incurred and paid were approximately $70,000.

With the Scottish court victory, my ex-wife felt justified and emboldened to make
my communications with the children and our relationship even more difficult—not
allowing me to speak with them regularly, confiscating letters sent to them by me
and my family, threatening me at every turn with police action (for “harassment”
and for “not respecting the court’s judgment”), and driving a wedge between me and
the children in any way she could. My ex-wife went to great lengths to advise me
and my family that all interaction with the children was only because she “allowed”
it. I still managed to make several trips to Scotland to see my kids and to spend
to time with them, knowing full well that my wife’s real aim was to drive me com-
pletely from their lives. In October 2013, I called my kids at a previously agreed
time (which was rarely honored by my ex-wife) and heard my 10 year old son say
“although he knew I loved him very much, he didn’t want to speak to me again.”
A few days later, their telephones were disconnected and all communication ceased.
When I contacted my ex-wife’s attorney with a request to see the children, she told
me Katy had no intention of allowing me any more access to my children and fur-
ther attempts to contact my children will be construed as harassment and referred
to the police. I have not seen or heard anything from the children since October
2013.

I think it’s important to note that, through October 2013, I conducted myself in
absolute compliance with both our original divorce agreement and the Scottish
court’s residency order. The Maryland courts allowed me to revise the divorce agree-
ment to reduce my child maintenance payments (which are now being paid into a
savings account for their future), noting in its findings: “[t]he Scottish Courts have
declined to enforce the American agreements made between the parties.”

All of my consultations—with the U.S. Department of State, with the Scottish po-
lice, with the Scottish Social Services organization, with my lawyers in Scotland—
have yielded the same answers: that as an American man, I have no hope of win-
ning any case in Scotland. I have had explained to me dozens of times how the Scot-
tish court system is antiquated and unjust with respect to family cases. I have been
told by many legal experts that I have basically no chance to win any more custody
or access to my children, independent of who I am but merely based on the pre-
vailing legal system there. I have pointed out to these groups that I have videos
of the children talking about visiting America, talking about writing letters and
communicating with family and generally having a great time together with me, as
if it would at least raise questions as to my ex-wife’'s argument that it’s their desire
to not have a relationship with me. But everyone always responds that nothing be-
yond the mom’s wishes matters in Scotland.

Every day I wake up feeling ill. I go about my days in an awkward state of griev-
ing for my children, who are still alive, yet who I may never see again. I go through
scenarios in my head to figure out what to say when I see the children next, if ever.
I feel pain that my family has also lost their grandchildren, their niece and nephew,
their cousins. When I am asked in informal settings if I have children, I don’t know
how to answer the question honestly.

I know my case is very different—I allowed my ex-wife to take the children in
the first place; we were joint custodians in the U.S.; and I have never believed my
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children’s lives were in danger and their temporal needs were unmet. But I cannot
reconcile how I have lost my children simply based on my wife’s wishes. As an ex-
tremely law-abiding American with a good paying job and who was a great parent—
who even volunteered hundreds of hours in not-for-profit work every year—it pains
m((ie to think that convicted felons in prison have more access to their children than
0.
This needs to change. I hope something can be done. Thank you.

Respectfully,
Brian Childers, left-behind father of Aidan and Lilian Childers (abducted in Scot-
land)

STATEMENT SUBMITTED BY DENNIS BURNS

My name is Dennis Burns. I am a left behind father of an international parental
child abduction. I am in earnest support of legislation which would address con-
sequences to countries which are non-compliant with Hague Convention guidelines
on International Child Abduction.

Today I respectfully and sincerely address the hearts of those who hear these
words from a Parent who has been forced apart from their children’s lives for 3 and
a half years. If you are a parent, you may not quite be able to process that concept.
As the parent who has endured this, I can say that the numb state of my own heart
and mind still doesn’t completely grasp this reality either.

In September of 2010 when the U.S. State Department informed me that the
International Hague Convention which would be handling my Abduction case was
designed to return children within 6 to 8 weeks, I was heartbroken. I could not un-
derstand why it would take so long to uphold the justice of a clear cut, black and
white case of international parental abduction. Only three weeks prior, a Colorado
Judge had named me the primary residential parent of our two young angels and
it was decided they would live in Colorado and not relocate to Argentina as my
spouse at the time was legally pursuing throughout our acrimonious 13 month di-
vorce and custody proceedings.

When I was named the primary residential parent in the final orders, my ex-wife
took our daughters and fled the United States to Argentina with three airline tick-
ets her family arranged and paid for.

My first instinct was to fly down there and be with them. How long would it take
before I could go? I had to see them. That was all I knew and that would be the
only thing that would help the pain from the hole in my heart I felt in those first
weeks. I soon discovered that there are different levels of pain your heart must en-
dure when you are shackled without your children who you love immeasurably.

The next dagger was the information that Ana, my ex-wife, had filed charges of
violence and abuse on me in Argentina and I was never even in the country. To
top it off, my new attorney had discovered that she had also filed paperwork to reg-
ister our daughters as permanent citizens of Argentina. I was advised that if I was
to travel to Argentina I would be served paperwork which would only allow me 3-
5 business days to contest otherwise the citizenship could be granted to the girls.
It was also quite possible I would be arrested in the Buenos Aires airport upon land-
ing in the country if the abuse charges were not cleared up first. This would leave
me helpless to defend their citizenship. I could not believe what I was hearing.

It took 17 long months to clear all these legal obstacles before I could finally trav-
el and see my daughters. During those 17 months Ana had moved jurisdictions 3
times causing tremendous delays to an already painfully slow system. Every time
she changed jurisdictions, I was forced to procure a new attorney in that area and
the paperwork would drag for months to reach the new court system. It once took
one of the transitions 6 months to deliver the case file to the other court only 45
minutes away. There are no words to describe the helplessness a parent feels who
faces such heartless lack of concern for their children’s critical state of innocence
being crushed by the neglect of a legal system enabling this crime.

The bottom line is that a mockery is being made of the justice systems of The
United States and Argentina. The system has allowed my ex-wife to dictate the
course of injustice these past 3 years. She is vengeful of being told what to do by
the U.S. court system and vengeful of a father who will not give up on the love he
has for his daughters. Every legal move I have made has been countered with
months of separation from Skype or phone calls. Every holiday being cut off from
communication for over three years now. Not knowing what schools they attended
for almost 2 years. Not knowing what doctors were treating them or who was baby-
sitting them. And most recently, over 3 years later myself and my family have been
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completely cut off from all communication, including Skype, telephone and personal
visits. This past November 8th was Victoria’s 7th birthday and we were not allowed
to even see her on Skype. This recent Thanksgiving, my father emailed Ana to re-
quest that my daughters be allowed to briefly Skype with all their cousins and
grandparents on the holiday. She replied “Stop with the email Harassment. All fu-
ture emails will be blocked.” This was a shock to our family. How could a cordial
email asking to skype with his granddaughters be considered “Harassment.” This
last Christmas was no exception either. Emails were ignored, there was no contact
allowed and the gifts we mailed to Argentina were never confirmed to be even
picked up from the customs. It has now been over 5 months since I have last even
Skyped or heard a word from my daughters. This latest cut off is also in direct viola-
tion of the laws of the U.S. and Argentina. There is a current court order from Ar-
gentina allowing me 3 Skype visits per week with my daughters. As with everything
else in Argentina, the justice system is a snail’s pace so there are no consequences
for this violation either.

One of the most painful moments in this 3 year abduction so far was an email
I received two years ago from Ana simply stating that our 5 year old daughter Vic-
toria was in an accident and in the hospital and was being put in a full body cast.
No further information. After 4 hours of rejected phone calls, unanswered emails,
and verging on a mental breakdown, Ana finally emailed a picture of her in a full
body cast with a brief explanation that she fell. It took another day to discover it
was at a playground. And to this day, I still don’t know the details of what hap-
pened to her. I was never even allowed the doctors name or hospital.

My current case lies with the second of two Supreme Courts in Argentina who
must uphold the last two court’s decisions for Return to their home in the United
States. These courts have been known to take years to make decisions. It has al-
ready been over three and a half years. Argentina has been a Hague Signatory
country for over 100 years.

They should honor their commitment to the Treaty and abide by the guidelines.
It is understandable, knowing what I know now, years after being immersed in this
bureaucracy, that there could be some delays due to unforeseen circumstances. Per-
haps even 6 months would warrant patience and understanding. But 3-5 years is
plain irresponsible and in violation of the basic human rights of my daughters, my-
self, their grandparents and all our amputated family.

Argentina and other Hague signatory countries need to comprehend their per-
sonal investment to these child abduction cases and handle them in the expeditious
manner they mandate. Sanctions beginning with mild aversions to these countries
and ultimately financial sanctions would give the Hague Rules a set of teeth for
countries who violate the basic human rights of children and families through their
negligence in upholding the Hague Convention time frames for addressing Inter-
national Child Abduction.

In closing, I would like to say that Parental Alienation Syndrome is a documented
form of emotional and psychological child abuse. Every overdue day, month, and
year that passes as a result of the irresponsible manner that my case and many
other cases are processed is a violation of our basic human rights since we, as loving
parents have reached the limit to our legal abilities. These non-compliant countries
are the only ones capable of restoring our human rights by acting in a timely man-
ner.Passage of a law which would impose sanctions on these non-compliant coun-
tries would lessen the future suffering of multitudes of children and left behind par-
ents and families.

I truly thank you for allowing me your valuable time to hear my plight and I
humbly request your support.

Thank you,
Dennis Burns, Left Behind Father of Victoria and Sophia Burns

STATEMENT SUBMITTED BY PETER THOMAS SENESE, EXECUTIVE DIRECTOR,
INTERNATIONAL CHILD ABDUCTION RESEARCH & ENLIGHTENMENT FOUNDATION

My name is Peter Thomas Senese, the Executive Director of the International
Child Abduction Research & Enlightenment Foundation, a non-profit foundation
dedicated to stopping international child abduction and trafficking and commonly
referred to as the I CARE Foundation. I am a father who once had his child inter-
nationally abducted under the rules of the 1980 Hague Child Abduction Convention.
I know I am one of the fortunate parents who were able to safely reunite with their
child. There is not a day that goes by that I am not thankful that my son was not
physically harmed during the time of his abduction. As a parent deeply familiar
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with nonsensical and harmful acts revolving around international parental child ab-
duction, and as a director of a leading child abduction prevention advocacy founda-
tion, we, as a community of mothers, fathers, daughters and sons must work
thoughtfully and unbowed together in order to assist all parent-victims reunite with
their kidnapped children while swiftly installing meaningful child abduction preven-
tion measures so we may protect innocent children and their families from future
kidnapping.

The I CARE Foundation’s global outreach aiding parents and children of abduc-
tion as well as targeted children of abduction is significant. We have played key and
instrumental roles reuniting many abducted children with their left behind parents
and have prevented the abduction of an exponentially larger number of children.
Our ongoing research studies and published reports on abduction are well-distrib-
uted, and various abduction prevention techniques we have created or widely dis-
seminated have had an impact on the 23% decline in the reported outgoing cases
of American child abduction during fiscal years 2011 and 2012, as reported to Con-
gress by the United States Department of State. We anticipate that the 2013 re-
ported outbound abduction rate will demonstrate a decline in the abduction rate for
a third consecutive year: a strong testimony to the collective work of the dedicated
individuals working under the helm of Ambassador Jacobs and the leadership team
at the Office of Children’s Issues combined with the dedicated work of all non-gov-
ernment organizations. Despite advances in fighting against international parental
child abduction and trafficking, cross-border child kidnapping remains a global pan-
demic that affects every country.

I would like to clarify one important issue before this honorable committee and
for our Congressional leaders regarding the outbound international abduction rate
of American children: Previous testimony presented to Congress states that the out-
bound rate of American children is estimated to be more than 1,000 cases. We be-
lieve it critical to note that these are the “reported” cases of abduction. Non-reported
cases of international parental child abduction remain a real issue. Based upon im-
migration migration trends, a large undocumented residency population that in-
cludes American children born in the United States, lack of financial resources to
litigate abduction, and a lack of understanding of rights, we believe that the “unre-
ported” cases of abduction are significant and could be equal to or greater than the
“reported” cases of abduction.

On behalf of the I CARE Foundation, I respectfully urge the honorable members
of the Senate Committee On Foreign Relations and all members of Congress to rec-
ognize that children of abduction’s dangerous journey does not end if and when they
reunite with their targeted chasing parent. I urge all esteemed lawmakers when
considering the path of steps our Congress may take in order to help resolve the
international parental child abduction crisis to consider the report shared by the De-
partment of Justice issued in 2013 stating that children-victims of parental child ab-
duction face extreme risk of physical violence at the hands of their abducting par-
ent. Filicide—child murder at the hands of a parent—may appear to be an extreme
notion, but the grotesque reality is that thousands of children’s live around the
world are taken by their sociopathic parent. American children are not immune to
filicide As a community of abduction advocates and stakeholders we must be mind-
ful children of abduction suffer short and long-term trauma during and after their
abduction: alienation and isolation from members of their loving family, risk of se-
vere physical violence at the hands of their abducting parent including filicide, and
suicide in their post-abduction world are all consequences of this unthinkable crime
against innocence.

Today our Senate has a unique opportunity to create new law and policy that can
protect American children from abduction and assist reunite those children who re-
main kidnapped.

On behalf of the I CARE Foundation, I respectfully submit our view on the sug-
gested legislation before Congress and this honorable Committee On Foreign Rela-
tions concerning the proposal of whether the United States Government should cre-
ate law that allows the President of the United Sates to levy sanctions against coun-
tries that do not appear to comply with the 1980 Hague Child Abduction Convention
and as conveyed by the Honorable Chairman Senator Menendez during hearings
that took place before the committee on February 27th, 2014, to determine what
other preventive measures can be taken to protect children at risk of abduction.

We respectfully submit the following:
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PART 1

SANCTIONING NON-COMPLIANT COUNTRIES To THE 1980
CHILD ABDUCTION CONVENTION

WILL THE THREAT OF SANCTIONS HELP OR HURT AMERICAN CHILD VICTIMS?

We fully support the 1980 Hague Child Abduction Convention and advise against
any Contracting State’s legislation or policy that may undermine or jeopardize the
authority and utilization of the 1980 Hague Child Abduction Convention. We believe
our opinion that the sanctity of the 1980 Hague Child Abduction Convention must
be protected is one shared by knowledgeable stakeholders who are dedicated to pro-
tecting the lives of targeted children from abduction and trafficking, including the
leadership of Hague Convention Contracting State’s Central Authorities and many
knowledgeable attorneys practicing international family law.

It is our view that legislation creating the ability of the United States government
to sanction non-complying governments of the Child Abduction Convention, though
created with good intention to increase the effectiveness of the 1980 Hague Child
Abduction Convention and with the intent to bring American children home may be
legislation that not only will undermine the ability of the 1980 Hague Child Abduc-
tion Convention but may potentially significantly reduce the ability of left-behind
parents to reunite with their child. In fact, we are conducting an ongoing survey
of highly respected international family law practitioners located around the world
who have litigated child abduction return cases, including representing American
parents who have attempted to reunite with their abducted child. Participation to
the survey ends on March 20th, 2014. We hope to share the survey’s findings with
Congress as we believe this study may provide important insight regarding the
issues now discussed as polled by litigators around the world, including U.S.-based
attorneys deeply familiar with parental abduction.

Recently, the I CARE Foundation shared information with every Central Author-
ity concerning the proposed legislation now before Congress. We were extremely sur-
prised to realize the vast United States Congress. The proposed law clearly was of
keen interest to all stakeholders.

The main component of the legislation before Congress revolves around the failure
of many governments around the world to expeditiously return abducted American
children and to determine what mechanisms may be created and implemented that
would allow abducted American children to come home. We support prudent and
carefully executed initiatives that will bring children safely home. The focus of this
legislation falls into two essential categories:

1. The failure of courts located in contracting member countries to follow the in-
tent and spirit of the 1980 Child Abduction Convention and determine which
country and court system has the correct right of jurisdiction regarding the wel-
fare of a child.

With respect to the grave concern of abduction before Congress, it is critical
to note two issues. They are:

A. In courts around the world, including in the United States, there is a tend-
ency by the judiciary to embark upon issues identified under Article 13 (1)
of the Child Abduction Convention concerning ‘The best interest of the child’.
This concept has been expanded to include ‘The best interest of the child and
family.” Unless there is an extreme case of abuse, review of the Hague Con-
vention’s Article 13(1) was only designed to occur in extraordinary cir-
cumstances. However, what has occurred is that courts around the world are
often ordering for an extensive review of ‘The best interest of the child’. In
doing so, the judiciary not only fails to uphold the intent and spirit of the ab-
duction convention, but they create an environment that causes the targeted
chasing parent incredible financial hardship while also allowing the abducting
parent to create a ‘Well-settled defense’. This issue appears to be the singular
most challenging issue all targeted chasing parents face when trying to re-
unite with their kidnapped children during Hague abduction litigation.

Clearly untrained judges are creating a significant problem for all victimized
parents. It is imperative that honorable members of Congress realize that the
challenges created by untrained judiciary also occur for many parents living
in other countries who have their child abducted to the United States. To un-
derscore this issue, the United States does not have a centralized ‘Judicial
Special Court’ focused on international parental child abduction the way the
United Kingdom is equipped with 17 highly trained judges. Instead, when a
child is abducted to the United States, the case may be reviewed by 1 of
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10,000 family court judges, the majority of which are not trained in the com-
plexities of Hague law. Thus, when considering how to approach issues of
non-compliance, it is imperative that solutions that include heavy education
and training are offered, while also acknowledging that issues of non-compli-
ance are not only a foreign issue.

B. The second key issue before this honorable Senate Committee On Foreign Re-
lations is the outrageous failure by countries who have not become a party
to the 1980 Hague Abduction Convention to return American children. Trag-
ically, when a child is abducted to a non-Hague country there is a decreased
chance the child will be returned. In many instances, the targeted chasing
parent never sees their child. However, we point to strong breakthroughs in
this behavior as shared below.

On Thursday, February 27th, 2014 the Honorable Chairman of the Committee On
Foreign Relations Senator Menendez made a very important comment to Ambas-
sador Jacobs concerning the plight of American parents who had children abducted
to and remain detained in Japan. These parents tragically will not have legal course
under the Hague Convention due to Japan’s provisions when it deposited its signa-
tory instruments and annexed the Child Abduction Convention. Specifically, Chair-
man Menendez stated that there should be increased diplomatic focus on the return
of these American children.

We applaud Chairman Senator Menendez’s notion to confer with American am-
bassadors and discuss the abduction matter. We believe that Chairman Menendez’s
suggestion to gather American ambassadors and hopefully give them immediate di-
rection to focus on the collective return of American children abroad may, prior to
the passage of new law creating sanctions, offer a swift and comprehensive under-
standing amongst foreign governments as to the seriousness of the American Con-
gress for these countries to remedy existing inbound abduction cases while also al-
lowing foreign leaders to explore their concerns revolving around their child citizens
who have been wrongfully retained in the United States.

We believe that Honorable Chairman Senator Menendez and the esteemed Sen-
ator-members of the Committee On Foreign Relations should strongly consider di-
recting all American ambassadors to swiftly and comprehensively engage the gov-
ernment leaders of the nations they are respectively assigned with an seek system-
atic solutions under a short-term time frame for all American children abducted
prior to this good-intended legislation being moved to the Senate floor for vote.

We believe that should the United States government send out a comprehensive
delegation of Ambassadors to discuss these matters under the guidance of the Sen-
ate’s Committee On Foreign Relations and the incredible input by Ambassador
Susan Jacobs, Congress and the American government can demonstrate a diplo-
matic solution-oriented agenda while all stakeholders around the world understand
that the American government is extremely serious about the child abduction crisis.

We believe that a synchronized diplomatic effort by American Ambassadors under
specific direction by Congress could create remarkable and immediate results that
not only would result in the return of a large number of American children, but in
demonstrating Congress’ view of the gravity of the unacceptable situation at hand,
the American government will create an urgency amongst all governments to ad-
dress the global parental abduction pandemic.

We express concern that H.R. 3212 will create an unwanted precedent for the
United States government to impose sanctions against countries that Congress be-
lieves are not complying to the terms and spirit of the 1980 Convention.

On the onset this may appear to be good legislation. After all, every stakeholder
working to prevent abduction or assisting in reunification wants to protect children.
However, we believe that H.R. 3212 has several negative drawbacks. We request
that the Senate delay a vote seeking passage of H.R. 3212 in its existing form and
instead consider alternative options along the lines of diplomacy and increasing the
viability of the Hague Conference on Private International Law and the ability of
the Permanent Bureau (Secretariat) of the Hague Conference to establish and sus-
tain a judicial training program and other outreach programs that unquestionably
will have a far-better global impact on protecting all children of the world, including
American children.

Paramount to enabling the safe return of all children of abduction, we respectfully
urge Honorable Chairman Menendez to call upon our Ambassadors spread across
the world, and have them engage in meaningful and case-by case specific discus-
sions with the government leaders of their respective assigned countries with the
singular purpose of returning kidnapped children to their country of habitual resi-
dency. We believe diplomacy, particularly due to the strong message of intolerance
our American lawmakers is sending, will create substantial results for all children.
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It is our opinion that the primary reason why some countries appear to not com-
ply with the 1980 Hague International Child Abduction Convention is because judi-
ciaries overseeing these cases often do not have the knowledge or experience re-
quired to rule upon these cases in accordance to the spirit and intent of the abduc-
tion convention. We point out that an uninformed judiciary is not a problem that
falls outside of the United States borders but is instead a worldwide problem. In
fact, we are aware that many parents who have their children abducted to the
United States often voice similar concern shared by American left-behind parents
that the judiciary overseeing their Hague litigation is either not knowledgeable of
international abduction matters or is not complying with the child abduction con-
vention.

The answer to lack of knowledge on how to apply the Convention correctly, and
in particular to avoid the pitfall of engaging in a full and time-consuming analysis
of the best interest of the child when if fact the Convention is based on the core
principle that the best interest of an abducted child is a swift return to his or her
State of habitual residence, is not in sanctions, but rather in education, diplomacy
and prevention. Education is particularly important in relation to the correct appli-
cation of the ‘grave risk’ exception of Article 13(1)(b), which should only be applied
in truly exceptional circumstances where its application is warranted and not be
used as an excuse to undertake a full assessment of the child’s overall situation and
interests. Judges around the world—including American judges—need to under-
stand that the primary goal of the Convention is to return abducted children as
quickly as possible to their State of habitual residence, so that the authorities of
this State can then take the relevant and appropriate decisions regarding custody
or visitation rights.

Furthermore, we believe that (American) diplomacy is working. We point out for
example that Japan ratified the 1980 Hague Child Abduction Convention on Janu-
ary 24th, 2014, following intense diplomatic and educational efforts conducted on
the international scene. Similar diplomatic and educational efforts are being con-
ducted in India, China, Thailand, Ghana, Russia, the Philippines, and in countries
located in the Middle East such as Saudi Arabia and Egypt. In fact, United Sates
Consular Affairs officials regularly meet with officials from the European Union,
Canada, and Australia to help coordinate multilateral efforts to encourage countries
to join and uphold the child abduction convention. In addition, the Department of
State directs its diplomatic missions in non-Convention countries to approach host
governments to encourage them to join the Convention, while in Washington, U.S.
officials often raise the convention and encourage government officials to participate
in the abduction convention.

We further point to the importance of the Hague Special Commission meetings
where the practical operations of the Child Abduction Convention is discussed in de-
tail among Contracting States. The consensus-based outcome of these meetings is
a much more promising guide and source of improvement of the Convention’s oper-
ation than unilateral actions as those suggested in H.R. 3212.

The truth is international parental child abduction is an epidemic that impacts
the citizens of all nations. But there is progress. For example, we point to the De-
partment of State’s 2011 and 2012Hague Compliance Reports presented to Congress
which clearly states that the outbound international child abductions has declined
by over 23% during fiscal years 2011 and 2012. We fully expect that 2013 will see
another significant decline in the number of American international child abduc-
tions. Much credit must be given to the Department of State’s Office of Children’s
Issues and the dedicated individuals who work to protect children. We also point
out that American children of abduction are returning home at greater numbers
than ever before because diplomacy is working. Of course we recognize that the
number of American children returned home is not satisfactory. . We believe gains
in the overall return rate will occur if we further increase diplomatic efforts includ-
ing education and training efforts. Clearly, a stronger Permanent Bureau with
greater reach can further increase the overall number of children worldwide who
would be returned home while also potentially making significant gains in overall
abduction prevention cases.

The following are additional reasons why H.R. 3212 should not be passed into law
at this time, but instead first initiate a coordinated global effort by all American
Ambassadors to engage in dialogue with leadership of the countries they are as-
signed to regarding the immediate return of American children to the United States.

1. The legislation that would result from passage of the bill would require the
United States Government to negotiate separate, albeit similar, agreements
with States that are not yet a party to the 1980 Hague Child Abduction Con-
vention. This not only complicates the existing multilateral regime in place to
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prevent and discourage parental child abductions, but redirects resources which
could otherwise be used to encourage non-State Parties to consider joining the
Hague Convention. As the Hague Convention, which currently has 91 Con-
tracting States from around the world, is very widely considered an effective,
valuable tool to safeguard the best interests of children who are wrongfully re-
moved from their home country by a parent, the addition of several bilateral
agreements would effectively undermine the value of the Hague Convention for
all existing Contracting States because it opens the possibility for each of these
new agreements to diverge from the text of the Hague Convention. These
unique instruments would furthermore lack the Convention’s established frame-
work of good practices, procedures and monitoring on which to build an effective
and widely accepted system for international child abduction cases. In short, the
creation of multiple new and independent instruments would severely threaten
the uniformity and universal application of the Convention and its value as a
global tool.

2. By redirecting resources to the negotiation of new bilateral agreements or Mem-
orandums Of Understanding (“MOU’s”), fewer resources will be available to
support States that are committed to becoming a party to or improving their
existing practices under the Convention through more promising actions, such
as joint diplomatic and educational efforts. As a result, taxpayer money and
government time will be wasted on efforts to recreate the wheel and be much
more limited in the benefits to the global community as a whole. It will also
result in the diversion of resources which could be used to build on efforts to
encourage joining the Hague Convention so that any progress in this respect
will be discarded and be replaced by the new tactics and work required to nego-
tiate a series of similar MOUs or bilateral agreements.

By entering into these alternate arrangements rather than taking steps to-
ward joining the Hague Convention, States remain ineligible for support, train-
ing or advice relating to Convention practices and principles from bodies such
as the Hague Conference. Such technical assistance programs have been con-
cretely linked to sustainable development of good practices and proper imple-
mentation and operation procedures, resulting in a much greater likelihood of
sustainable, long-term success in this area.

3. As the proposed legislation allows for either a bilateral agreement or an MOU
to be concluded with those States which are not yet a party to the Hague Con-
vention, it increases the risk of destabilizing the entire international system in
place to address international parental abductions. The new agreements that
would need to be reached with non-Hague Convention States would discourage
or delay these States’ efforts to join the Hague Convention and to apply it in
cases which do not involve the United States. Furthermore, these additional
agreements increase the likelihood that domestic authorities will develop incon-
sistent and possibly contradictory practices and procedures.

4. The bill also fails to resolve problems arising from the particular instrument
used to reach an agreement with each non-Hague Convention State. For exam-
ple, the legal obligations arising from a treaty, while clearly applicable to bilat-
eral agreements, may not extend to an MOU. As a matter of law, the title of
%\/IOU does not necessarily mean the document is binding under international
aw.

Rather, this may depend on the intent of the parties as well as the position
of the signatories. Such questions could lead to lengthy legal battles and there-
by lead to uncertainty or procedural delays that could adversely affect the chil-
dren the instrument was designed to protect. Furthermore, parliamentary ap-
proval of MOUs may not be required in some States on the basis that they do
not impose binding obligations under international law. The legislation there-
fore threatens global advances toward universally accepted norms and practices.
It provides States that were not interested in joining the Hague Convention in
the past a loophole for taking concrete steps to this end by exploiting gaps in
international law and applicable national procedural requirements for treaty
ratification.

5. The legislation unabashedly intends to pressure States that are not parties to
the Hague Convention to agree to apply Convention principles and obligations
to cases of parental child abduction involving U.S. residents and vice versa.
This hard-line approach is likely to result in political and diplomatic con-
sequences that could have a negative impact on U.S interests beyond parental
child abduction matters. It could also generate a backlash from the affected
States, resulting in a backlash that would hinder further progress on related
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matters of international child and human rights as between not only the United
States, but other countries as well.

6. Threats to sanction States that are not compliant with the 1980 Hague Conven-
tion may result in reluctance to develop sustainable and effective practices and
procedures implementing and applying the intended rules even if a bilateral
agreement or similar instrument is put in place.

It is our concern that should H.R. 3212 passes, the 1980 Hague Child Abduction
Convention will be significantly undermined. Is there room for improvement? Of
course there is and this is discussed in my testimony.

CONCLUSION AND RECOMMENDATION REGARDING IMMEDIATE SANCTIONS

We believe that prior to a Senate vote on sanctions occurring, that a fully orches-
trated global effort led directly by each American Ambassador on foreign soil report-
ing under the auspices of the Senate’s Committee On Foreign Relations engage in
immediate diplomatic dialogue to review each existing case of American child abduc-
tion abroad. We believe that each Ambassador should prepare a comprehensive re-
port concerning their engagement, including their view that if resolutions do not ap-
pear immediate, whether sanctions may entice foreign governments to return ab-
ducted American children. Should our American Ambassadors report the need for
sanctions due to blatant failures, then our Congress should immediately take up
this issue while immediately strengthening the Hague Conference Secretariat and
enacting child abduction prevention steps as outlined herein. It is our strong belief
that a synchronized diplomatic effort by our American Ambassadors under the direc-
tion of the United States Congress will result in the return of a rather large number
of children, while also strengthening diplomatic global efforts amongst all nations
in ongoing efforts to protect children.

PART II

Ky CHILD ABDUCTION PREVENTION SUGGESTED MANDATES:
INCREASE THE BUDGET AND CAPACITY OF THE HAGUE CONFERENCE

We also suggest that the funding of the Hague Conference and the operations of
its Permanent Bureau (Secretariat) be significantly increased so that it can fulfill
its mandate more effectively and, in particular, organize effective training sessions
for all relevant actors involved in the operation of the core Hague Conventions, in-
cluding of course the Child Abduction Convention.

SECTION I—THE LIMITED RESOURCES AND MONUMENTAL
TASK OF THE HAGUE CONFERENCE

The Regular Budget of the Hague Conference amounts to approximately 3.7 Mil-
lion Euro. Considering (i) that the mandate of the Hague Conference is not only to
develop new Conventions but also to monitor the practical operation of existing Con-
ventions and to provide other post-Convention services; (ii) that over 140 States are
currently parties to at least one of the 38 Hague Conventions (instruments) devel-
oped so far; (iii) that the Permanent Bureau—which counts only about 30 Full Time
Equivalents—is more and more asked to provide technical assistance to States from
around the world for the effective implementation of Conventions and their sound
practical operation; we respectfully submit that this budget is nonsensical.

To better understand the real need to increase funding for the Hague Conference
so that it may fulfill its mandates, it is believed that approximately 2 and ° Full
Time Equivalents (employee personnel) within the Hague Conference dedicate their
time toward the child abduction issue. Unquestionably, we must strengthen the via-
bility of the Hague Conference Secretariat in order for it to effectively carry out its
mandates. Without a robust and viable Hague Conference Secretariat all children
of abduction, including American children will remain at grave risk regardless of
sanctions.

For example, Article 13 of the 1980 Child Abduction Prevention offers a judiciary
in a foreign country great latitude to determine if a child should be returned or not.
This issue was explicitly discussed on the March 27th, 2014 before this honorable
Senate Committee On Foreign Relations. Specifically, there is a very strong tend-
ency for courts everywhere, including in the United States (and the 10,000 judges
who may oversee a Hague Application case) to incorrectly utilize Article 13 to em-
bark on a broad view of “Best interest of the child” which in the United States and
abroad, has expanded to include the concept of best interest of the family of the
child. This is contradictory to the intent, purpose, and spirit of the Child Abduction
Convention. Without a fiscally viable Hague Conference Secretariat capable of
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proactively educating and training all stakeholders including judiciary and support
personnel to the abduction convention, we will continue to see the misinterpretation
of key aspects of the convention such as Article 12 and Article 13, which in effect
may appear to create non-compliance.

Despite the importance of its mandate, the broad nature of its work and the real
impact of its Conventions on people’s life and business transactions around the
world, the Organization has been run on a shoestring for decades. If we want the
(core) Hague Conventions to operate effectively and uniformly around the globe, the
Organization needs much more resources to invest in its post-Convention services,
including the provision of training and technical assistance.

The Organization’s budget of approximately € 3.7 Mio is shared among the cur-
rently 74 Member States of the Organization (incl. the U.S.A). Each Member State
contributes a number of “units” to the budget; the number of units to be paid by
each Member State mirrors the system applied by the Universal Postal Union (see
http://www.upu.int/en/the-upu/member-countries.html), with one notable exception:
within the Hague Conference, the number of units to be paid by the biggest contrib-
utors is limited to 33 (as opposed to the 50 units to be paid by the top payers within
the UPU). This cap of 33 units was introduced at the Hague Conference when the
U.S.A became a Member of the Organization in 1964 and domestic U.S. legislation
then required that the total contribution of the U.S.A to the budget of an intergov-
ernmental organization not exceed a certain percentage (this domestic legislation
has since been withdrawn but the cap of 33 units has remained in force until today).
As a result, the 6 top payers of the Hague Conference (USA, Canada, Japan, United
Kingdom, France and Germany) all only pay 33 units (as opposed to 50 units within
the UPU; the other Member States pay 25, 20, 15, 10, 5, 3, 1 or 0.5 units, depending
on their size, GDP, population, etc.). Since the value of one single unit amounts to
slightly over € 6,000, the Unites States (and the other five big contributors) con-
tribute slightly over ? 200,000 per year to the overall budget of the Hague Con-
ference. The United States and other contributors financial participation is nearly
the equivalent money of the estimated overall cost for one American parent who ac-
tively expenses monies in order to reunite with their internationally abducted child
and the economy of the United States when we consider the expenses a parent in-
curs attempting to find, litigate, and reunite with their child, and, the overall eco-
nomic secondary and tertiary costs including for many, loss of income and the direct
consequence of a reduction of taxable income coupled with the adverse need for so-
cial services support, and finally, the weighted costs associated with judiciary ex-
penses and law enforcement activity.

Again, in light of the Organization’s importance we respectfully submit that this
contribution is simply nonsensical. This is all the more so as the yearly U.S. con-
tribution also needs to cover accrued unfunded pension liabilities; the yearly U.S.
contribution to the operational budget of the Hague Conference thus only amounts
to slightly over € 190,000. Despite the low insignificant budget, the Members of the
Hague Conference—including the United States—have repeatedly requested the
Secretary General of the Hague Conference to submit budgets that respect the zero
nominal growth policy; as a result, and taking into account inflation developments,
the budget of the Hague Conference has effectively decreased for many years. We
would like to take this opportunity to salute the incredible output performed by the
Permanent Bureau year after year with such limited resources—surely the Hague
Conference must be one of the most cost-efficient international organizations there
is. But more needs to be done if the operation of the Conventions is to be improved
at the global level.

SECTION II—CONCLUSION AND RECOMMENDATION CONCERNING
FINANCIAL MATTERS TO INCREASE VIABILITY

We recognize that the budget of an Intergovernmental Organization is a delicate
matter that involves a series of policy considerations that may vary from one State
to another. Against this background, we strongly recommend that the Committee,
together with the relevant U.S. Government authorities (incl. the Department of
State and the Office of International Affairs), reach out to the Secretary General of
the Hague Conference, Dr. Christophe Bernasconi, to discuss the best options to:

1. Substantially increase the Regular Budget of the Hague Conference so that the
basic mandate of the Organization, which includes the development of new in-
struments as well as the provision of training and technical assistance for the
effective implementation and sound operation of existing instruments, can be
met effectively;

2. Increase the U.S. contribution from currently 33 units to 50 units, thus bringing
the practice within the Hague Conference in line with the practice within the
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Universal Postal Union, and at the same time inviting the other big contribu-
tors to follow suit and also increase their contribution to 50 units (or 40 units
in the case of Canada);

3. Put in place schemes that would enable the Organization to benefit from private
funding;

4. Possibly increase the U.S. contribution to the voluntary Supplementary Budget
of the Hague Conference with a view to funding specific support activities and
technical assistance missions.

These suggestions seem all the more timely and appropriate as Secretary General
Bernasconi has recently launched a process with Member States to review budg-
etary matters of the Hague Conference. The strong support of the U.S.A for the
items mentioned above would be a key aspect of the envisaged process.

PART III

KEY CHILD ABDUCTION PREVENTION SUGGESTED MANDATES: MANDATE EXECUTION
OF AN INTERNATIONAL CHILD TRAVEL CONSENT FORM STEEP IN HAGUE LAwW

SECTION I—THE INTERNATIONAL CHILD TRAVEL CONSENT FORM

Perhaps the singular most effective tool to prevent the international parental
child abduction of American children and ensure their safe and immediate return
to their home country is for Congress to mandate the use of a Hague-centric inter-
national travel child consent form and direct various government agencies connected
to the welfare of our American child citizens and travel related matters to widely
disseminate this form.

Clearly, the majority of international parental child abductions under the rules
of the 1980 Hague Child Abduction Convention occur when a child is wrongfully de-
tained in another country. Typically this occurs under the guise of a family vacation.

The I CARE Foundation has created a travel consent form that is steep in Hague-
oriented case law with focus on Articles 1, 12, 13 and 20. The I CARE Foundation’s
International Travel Child Consent Form was created to remove a parent’s legal de-
fenses under Articles 12, 13, and 20 of the Hague Convention who may be scheming
to abduct a child prior to an alleged ’family vacation’ abroad while also establishing
strong support for a child’s immediate return under Article 1 of the Hague Conven-
tion.

Secretary General of the Hague Conference on Private International Law Dr.
Christophe Bernasconi recently made the comments concerning the I CARE Founda-
tion travel form:

I have had the possibility to look at the travel form and must say that
I am impressed: this is the most comprehensive document of its kind that
I have seen so far and there is little doubt in my mind that this is a most
valuable and important effort to prevent child abduction.

We respectfully point out that there is a current trend for courts around the world
to reconsider “The Best Interest of the Child” and include “The Best Interest of the
Family” under Article 13 of the 1980 Hague Child Abduction Convention. Clearly,
when courts engage in this analysis they create a direct contradiction to the expedi-
tious intent of the convention, which inherently allow for ‘Well-settled claims’ to be
lodged by the taking parent.

The I CARE Foundation’s International Travel Child Consent Form and adjoining
legal analysis was created as a mechanism to remove a would-be abductor’s legal
defense of abduction prior to the act and cause either law enforcement or courts lo-
cated in the in-bound country to quickly return the abducted child to their home
country of original jurisdiction.

SECTION II—CONCLUSION AND RECOMMENDATION CONCERNING TRAVEL CONSENT FORM

The I CARE Foundation’s International Travel Child Consent Form has been an
effective child abduction prevention tool. Use of the form protects against schemes
of abduction to Hague countries and may be useful when abduction occurs to non-
Hague countries.

We respectfully suggest that the United States Congress direct the appropriate
U.S. governmental agencies to discuss the mandated use of a formal international
travel child consent form based upon the design of the I CARE Foundation model.
In addition, we respectfully suggest that the Department of State engage with the
Hague Conference and suggest that a global Hague Travel Consent Form be devel-
oped under the auspices of the Hague Conference and that its use be made manda-
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tory. We are convinced that the mandatory use of a globally recognized Travel Con-
sent Form signed by the left-behind parent (and possibly a notary) will dramatically
reduce the number of (American) children who are abducted and equally will assist
in the expeditious return of children wrongfully detained abroad if they were ab-
ducted.

PART IV

KEY CHILD ABDUCTION PREVENTION SUGGESTED MANDATES: EXPAND THE PREVENT
DEPARTURE PROGRAM TO INCLUDE UNITED STATES CITIZENS

SECTION I—OVERVIEW OF THE PREVENT DEPARTURE PROGRAM

The Prevent Departure Program is a little known but highly effective tool that
can prevent against abduction of American children by non-nationals residing and
present in the United States. The I CARE Foundation has assisted numerous par-
ents successfully in liaising with the United States Department of State’s Office of
Children’s Issues Abduction Prevention Unit in an effort to stop abduction using the
Prevent Departure Program. The Prevent Departure Program does not apply to in-
dividuals possessing a right to U.S. citizenship.

The program applies to non-U.S. citizens physically located in America considered
individuals at risk of child abduction. In order to create a more effective abduction
prevention policy, we respectfully suggest that the United States Congress pass leg-
islation authorizing for individuals regardless if they possess a right of American
citizenship or not the Department of Homeland Security the ability of placing a
high-risk child abductor on the secure screening border-crossing departure list.

The Department of Homeland Security oversees the Prevent Departure Program
and it is monitored 24 hours a day. However, parents and their legal counsel should
not contact the Department of Homeland Security, but instead all contact and com-
munication must be directed through the Department of State. In cases of inter-
national parental child abduction, the Department of State’s Office of Children’s
Issues has the ability of directly petitioning the Department of Homeland Security
and request that a non-U.S. resident presently in the United States who is consid-
ered a high risk to abduct a child is placed on the Prevent Departure Program—
which is essentially a secondary screening list.

What the “Prevent Departure Program” does is provide immediate information to
the transportation industry, including all air, land, and sea channels a single point
of contact at Customs and Border Protection (CBP), and provides a comprehensive
database of individuals the United States believes may immediately depart to a for-
eign country.

The program only applies to aliens, and is not available to stop U.S. citizens or
dual U.S./foreign citizens from leaving the country.

Under Section 215 of the “Immigration and Nationality Act” (8 U.S.C. 1185) and
it’s implementing regulations (8 CFR Part 215 and 22 CFR Part 46), it authorizes
departure-control officers to prevent an alien’s departure from the United States if
the alien’s departure would be prejudicial to the interests of the United States.
These regulations include would-be abductions of U.S. citizens in accordance to
court orders originating from the child’s court of habitual residency.

If the abductor and child are identified, they will be denied boarding. In order to
detain them after boarding is denied, there must be a court order prohibiting the
child’s removal or providing for the child’s pick-up, or a warrant for the abductor.

In order for an at risk parent to participate in the program, all of the following
must be demonstrated:

1. Subject may NOT be a U.S. citizen; and,

2. The nomination must include a law enforcement agency contact with 24/7 cov-
erage; and,

3. There must be a court order showing which parent has been awarded custody

or shows that the Subject is restrained from removing his/her minor child from
certain counties, the state or the U.S.; and,

4. The Subject must be in the U.S.; and,

5. There must be some likelihood that the Subject will attempt to depart in the
immediate future.

The Prevent Departure Program is not for everyone and should not be abused;
however, in situations where an abduction threat is real and the targeting parent
intent on abducting a child is a non-US citizen possessing the capacity to breach
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court orders and abduct a child of a relationship, the Prevent Departure Program
may be a useful tool.

The Prevent Departure Program is currently not listed as an abduction prevention
tool on the Department of State’s website; however, all individuals in the Office of
Children’s Issues Prevention Unit are deeply familiar with the program.

On an important note, the Prevent Departure Program does not apply to individ-
uals who possess a right of U.S. Citizenship.

We, along with other major stakeholders, believe this should formally change. In
fact, the Government Accountability Office issued a recent report concerning the
Prevent Departure Program and suggested the creation of a secondary policy that
would allow for individuals possessing a right of U.S. citizenship to be placed on a
secure screening list if they are considered to be a high threat to abduct a child
across international borders.

With respect to the Government Accountability Office’s previously issued report
recommending the creation of a Prevent Departure Program II that would prevent
individuals possessing a right of U.S. citizenship from illegally removing a child
from the United States, Jim Crumpacker of the Departmental GAO/OIG Liaison Of-
fice of the Department of Homeland Security (DHS) concurs with the GAO rec-
ommendation to create a secondary security screening list in order to stop American
child-citizens from being illegally abducted abroad; however, DHS cites challenges
that exist to implement such a program. Specifically, “DHS strongly agrees that pre-
venting international child abduction is a very important issue. The Department
also agrees that expanding its current efforts along these lines to include pre-depar-
ture flight screening for potential U.S. citizen abductors could be helped in pre-
venting some abductions.” The response by DHS then states that there do exist
challenges in implementing a secondary security-screening list when he states,
“However, a number of challenges exist to visibly implementing a high-risk abductor
list for U.S. citizens. These include potential constitutional, operational, privacy,
and resource issues, among others. DHS remains committed to continuing its work
with the U.S. State Department, the airlines, and other stakeholders to better pre-
vent these abductions. DHS will consider options to expand its efforts, as reasonably
appropriate.”

According to the Government Accountability Office report, “Preventing inter-
national parental child abductions can be very difficult and depends on a number
of factors, including the parent’s knowledge of the abduction risk and the existence
of clear custody status for the child. While prevention efforts available to parents,
such as contacting the State Department to request a passport alert for a child, gen-
erally require that the parent have some knowledge beforehand of the risk that ab-
duction might occur, abductions often occur when the parent has no such knowl-
edge. In general, prevention efforts also require clear custody status. For example,
in order for a parent to add a child and suspected abductors to the DHS’ Prevent
Departure list, the requesting parent must demonstrate that he or she has parental
or custodial rights to the child and that there is a court order barring the child from
traveling internationally with the suspected abductor. However, custody laws vary
by state, and many parents may not have such clear custody documentation avail-
able.” The report further states that according to the Department of Justice, as cited
in the GAO report, “In cases where the parent is unaware of the abduction risk,
and where there is no documentation of the child’s custody status, preventing such
abductions is extremely difficult.”

The GAO report further emphasizes the need for a secondary prevent departure
list when it states in its report, “Department of Homeland Security officials told us
that their Prevent Departure list—which requires a custody or court order specifi-
cally banning the child in question from traveling internationally with a specified
parent or someone acting on behalf of the parent—is quite effective at preventing
abductions involving non-U.S. citizen abductors. Officials at the State Department
added that a similar list for U.S. citizens would be very effective in cases where
there was already a custody or court order preventing the child from traveling
abroad with the specified parent.”

SECTION II—CONCLUSION AND RECOMMENDATION CONCERNING
EXPANDING THE PREVENT DEPARTURE PROGRAM

We respectfully urge the United States Congress to create legislation that would
expand the scope of this existing program to include individuals who possess a right
of American citizenship.
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PART V

KEY CHILD ABDUCTION PREVENTION SUGGESTED MANDATES:

MODIFYING THE EXISTING WESTERN HEMISPHERE TRAVEL INITIATIVE POLICY TO RE-
QUIRE ALL INDIVIDUALS REGARDLESS OF AGE DEPARTING FROM OR ENTERING THE
UNITED STATES BY LAND, SEA, AND AIR PRESENT A VALID PASSPORT.

We respectfully and strongly urge our Congress to pass law that requires all indi-
viduals including children departing from and entering into the United States to
present a valid passport and quash the existing policy permitting minors under the
age of 16 years of age to present a photocopy of a naturalization document such as
a birth certificate at the time of their border crossing as a full passport travel re-
quirement for all individuals regardless of the method of travel unquestionably will
prevent a significant number of reported and unreported cross-border parental ab-
ductions and could dramatically reduce the number of incidents of child trafficking.

The United States has limited border exit control tools in place that can prevent
international parental child abduction outside of the methods in place established
by the Prevent Departure Program (which has significant limitations and must be
expanded upon as explained above).

SECTION I—INTERNATIONAL PARENTAL CHILD ABDUCTION AND TRAFFICKING
AND THE WESTERN HEMISPHERE TRAVEL INITIATIVE

Today, very serious security gaps exist directly related to the Western Hemi-
sphere Travel Initiative (referred to as WHTI) especially as it pertains to a child’s
international travel document requirements. These stunning flaws and loopholes
provide substantial opportunity for illegal cross-border family or stranger child ab-
ductions and human trafficking incidents to occur to and from the United States.
These border control security vulnerabilities presently utilized in illegally trans-
porting children across U.S. borders in both incoming and outgoing parental abduc-
tion cases as well as being capitalized by smugglers who trade in human life needs
to be immediately changed.

Specifically, the Intelligence Reform and Terrorism Prevention Act of 2004 created
the WHTI to strengthen border security and is a joint Department of Homeland Se-
curity (DHS) and Department of State (DOS) plan that is carried out in part by the
U.S. Customs Border Protection Agency (CBP). The intent of the initiative is to fur-
ther protect and strengthen our nation’s borders by requiring all travelers to and
from Canada, Mexico, the Caribbean and Bermuda to present a WHTI compliant
document that establishes identity and citizenship. Specific to children, the WHTI
program allows children under the age of 16 years old traveling with one of their
parents to cross the adjoining border of member countries by presenting a natu-
ralization document including a photocopy of a birth certificate. Thus, children
crossing from the United States to Mexico by land are not required to present a
valid passport. Additionally, a minor under the age of 16 years old boarding a
closed-circuit cruise ship embarking from and returning to an American port-of-call
is also not required to present a valid passport, but instead a photocopy of a birth
certificate or other naturalization papers.

The WHTI requirements for air travel took effect on January 23, 2007. According
to U.S. Customs Border Protection, “All U.S. citizens and non-immigrant aliens from
Canada, Bermuda, and Mexico departing from or entering the United States from
within the Western Hemisphere at air ports-of-entry are required to present a valid
passport (or NEXUS card, if utilizing a NEXUS kiosk when departing from a des-
ignated Canadian airport).” We believe that this stringent mandate for verifiable
documentary identification prior to air travel has significantly reduced the ability
to unlawfully remove a child from the United States.

Additionally, the U.S. increased the security of its child citizens when on Feb-
ruary 1, 2008 new requirements under Public Law 106-113, Section 236 took effect
requiring the permission of both parents prior to the issuance of a U.S. passport for
children under the age of 16. According to the Department of State Office Of Chil-
dren’s Issues, “U.S. law requires the signature of both parents, or the child’s legal
guardians, prior to issuance of a U.S. passport to children under the age of 16. Gen-
erally, to obtain a U.S. passport for a child under the age of 16, both parents (or
the child’s legal guardians) must execute the child’s passport application and pro-
vide documentary evidence demonstrating that they are the parents or guardians.
If this cannot be done, the person executing the passport application must provide
documentary evidence that he or she has sole custody of the child, has the consent
of the other parent to the issuance of the passport, or is acting in place of the par-
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ents and has the consent of both parents (or of a parent/legal guardian with sole
custody over the child to the issuance of the passport).”

Due to the implementation of these new requirements, the ability to unlawfully
transport children that do not possess dual citizenship across borders has become
increasingly difficult, yet it still occurs due to the WHTI policy. The two-parent sig-
nature necessary for a minor child’s U.S. passport issuance has strengthened our
border security and reduced the ability to present incomplete or fraudulent docu-
mentation in order to travel with a child across international borders. Thankfully,
our child citizens are better protected than they were just a few years ago.

The fact is despite consistent double-digit growth in the reported outbound cases
of American children being victims of international parental child abduction during
the first decade of the millennium, fiscal years 2011 and 2012 reported a 23% de-
cline in the reported outbound American children abduction rate and we expect the
upcoming Department of State’s Compliance Report to Congress concerning inter-
national child abduction to demonstrate another decline. The point being, that it is
our strongest position that our Congress focus on abduction prevention techniques
as a way to solve the international parental child abduction crisis.

The two-parent signature requirement necessary for a U.S. Passport to be issued
for a child has greatly reduced the opportunity that a passport will be issued with-
out another parent’s knowledge or consent.

Unfortunately, documentation fraud is still very difficult to detect and remains a
severe threat to our nation’s children, especially if initiated by parental forgery.
Tragically, for many targeted-parent victims of international parental child abduc-
tion this type of fraud is common. Unquestionably, it is critical that precautionary
steps continue to be taken before issuing passports to children due to substantial
evidence of documentation fraud.

Additionally, and to our great concern, it appears to be relatively easy to obtain
fraudulent or falsified identification or residency documentation.

In response to the rise of illegal entry and exodus to the United States, the imple-
mentation of WHTI policy has effectively narrowed the types of documents that are
acceptable in proving identity and citizenship. Although this change is a critical step
towards meeting the challenge of securing our borders there still remain significant
security challenges due to certain allowable exemptions. Unfortunately, when it
comes to cross border travel by children being transported by land or sea, numerous
security defects exist. Unquestionably, individuals or organizations with intent to
breach the law have exploited these policy flaws. Our nation’s children as well as
children from other countries are suffering either as defenseless victims of inter-
national parental child abduction or as helpless slaves taken into the world of
human trafficking, where the worst types of crimes against humanity are the norm.

The buying and selling of humans is the second largest criminal activity in the
world. In the U.S., this problem is much more severe than commonly discussed. Of
particular concern is that it is estimated that over 70% of all humans trafficked into
the U.S. originate from Latin America: countries such as Mexico, Honduras, and El
Salvador are well-known supply sources for human cargo.

A significant number of these enslaved are young children between 11 and 15
years old who originate from poverty-stricken communities, and who are lured into
the dark world of slavery due to false promises of legitimate jobs and a better life
in America. What awaits them is an inhuman slave world filled with torture, vio-
lence, and threats of death to family members they left behind if they ever attempt
to flee their imprisoned “cantinas”—prison-like brothels where they are never al-
lowed to leave. Tragically, sure death awaits those imprisoned into this inferno: they
are either murdered, die of drug overdose, or die of disease and infection.

Due to limited border documentation requirements under WHTI policy, particu-
larly for minors traveling, there is substantial concern that human traffickers are
currently using this loophole in order to move their young human cargo into the
United States from Mexico and Caribbean island-nations.

The presentation of fraudulent documents at border points has long existed and
is well illustrated in the publication of Western Hemisphere Travel Initiative
(WHTI) Land and Sea Final Rule that was released March 27, 2008 by the Depart-
ment of Homeland Security. It was reported that CBP officers had intercepted over
129,000 fraudulent documents from January 2005—-March 2008 from individuals try-
ing to cross the border over an approximate 3% year period (We were unable to lo-
cate current data; however, due to advancements in technology we believe this num-
ber of fraudulent documents has potentially increased). This is a substantial num-
ber; however, we must ask ourselves how many fraudulent documents were never
uncovered and successfully used?
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For U.S. Citizens, a Federal Statute mandates that any citizen of the U.S. must
possess a valid U.S. passport to depart from or enter the U.S. Following is the text
of Federal Statute 8 U.S.C. 1185 (b).

(b) Citizens Except as otherwise provided by the President and subject to
such limitations and exceptions as the President may authorize and pre-
scribe, it shall be unlawful for any citizen of the United States to depart
from or enter, or attempt to depart from or enter, the United States unless
he bears a valid United States passport.

When WHTI requirements for land and sea became effective on June 1, 2009 ex-
ceptions to the Federal Statute passport requirement were allowed. The new regula-
tion states that U.S. citizens and citizens of Canada, Bermuda and Mexico may
present a passport or other WHTI-compliant documents when entering or departing
‘chiz1 United States at sea or land ports-of-entry from within the Western Hemi-
sphere.

We point to the fact that Mexico followed by Canada are the two countries that
have the most outbound American abduction cases. We point out that in numerous
cases where an American child has been illegally removed from the United States
to Mexico or Canada, our bordering nations have served as a launching point for
an abductor and not the final destination.

Due to exceptions to the passport requirement, our research has concluded there
exists distinct areas of vulnerability at the border for our children.

It is also important to note that according to the DOS, “Since March 1, 2010, all
U.S. citizens—including children—have been required to present a valid passport or
passport card for travel beyond the ‘border zone’ into the interior of Mexico. The
‘border zone’ is generally defined as an area within 20 to 30 kilometers of the border
with the U.S., depending on the location.” Concerns arise when you consider that
entry into Mexico is allowed without a passport if a representation is made that you
intend to remain within the designated “border zone.”

SECTION II—SEA TRAVEL CLOSED-LOOP VOYAGES

Currently, according to CBP “closed loop” travel to adjacent islands allows for the
same documentary exceptions under WHTI, as do contiguous countries. Specifically,
“Travelers on ‘closed loop’ voyages are NOT subject to the same documentary re-
quirements for entry to the United States as other travelers.”

The CBP website indicates at least thirty-seven countries currently meet this defi-
nition. Adjacent islands are defined by statutes and regulation, specifically the Im-
migration and Nationality Act § 101(b)(5) and 8 Code of Federal Regulations § 286.1.
CBP reports that adjacent islands to the U.S. are: “Anguilla, Antigua, Aruba, Baha-
mas, Barbados, Barbuda, Bermuda, Bonfire, British Virgin Islands, Cayman Is-
lands, Cuba, Curacao, Dominica, the Dominican Republic, Grenada, Guadeloupe,
Haiti, Jamaica, Marie-Galantine, Martinique, Miquelon, Montserrat, Saba, Saint
Barthelemy, Saint Christopher, Saint Eustatius, Saint Kitts-Nevis, Saint Lucia,
Saint Maarten, Saint Martin, Saint Pierre, Saint Vincent and Grenadines, Trinidad
and Tobago, Turks and Caicos Islands, and other British, French and Netherlands
territory or possessions bordering on the Caribbean Sea.”

As indicated by the most current Hague Compliance Reports there is a substantial
number of American children taken OUT of the U.S. and into contiguous or adjacent
countries, and equally, a rather large number of children were brought INTO the
U.S. from contiguous or adjacent countries who are Hague treaty partners. The an-
nual Hague Compliance Report does not estimate how many unreported cases of ab-
duction occur though we approximate that unreported cases of abduction are at
least equivalent to the reported cases of abduction. We believe the overwhelming
majority of unreported cases of abduction originate from either contiguous or adja-
cent countries. In addition the Hague Compliance Report does not indicate how
many children are abducted into the U.S. from countries that are not Hague Treaty
partners. We believe that the available data indicates a substantial security breach
exists due to a lack of uniformity in documentary requirements while crossing inter-
national borders within the Western Hemisphere.

We are also very concerned that the documentary requirements for a “closed loop”
cruise ship or other water vessel’s voyage or itinerary to contiguous countries or ad-
jacent islands allows travelers to be exempt from the documentary requirements
necessary for other types of travel. The CBP defines “closed loop” as occurring when
“a vessel departs from a U.S. port or place and returns to the same U.S. port upon
completion of the voyage. U.S. child citizens who board a cruise ship at a port with-
in the United States, travel only within the Western Hemisphere, and return to the
same U.S. port on the same ship may present a government issued photo identifica-
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tion, along with proof of citizenship (an original or copy of his or her birth certifi-
cate, a Consular report of Birth Abroad, or a Certificate of Naturalization). A U.S.
citizen under the age of 16 will be able to present either an original or a copy of
his or her birth certificate, a Consular Report of Birth Abroad issued by DOS, or
a Certificate of Naturalization issued by U.S. Citizenship and Immigration Serv-
ices.”

Travel requirements for children traveling at sea are quite alarming. The porous
documentation controls in place due to the WHTI facilitate child abduction oppor-
tunity at sea in unthinkable ways. For example, there are certain cruise ships that
have ports of call in other countries that cater specifically to children. These cruise
ships hold over 5,000 passengers and typically have weekly departures. With thou-
sands of children boarding one of these cruise ships, we acknowledge it is clear
there is substantial opportunity for a parental or non-parental child abduction to
occur.

In a likely scenario for cruise ship related international parental child abduction
or child trafficking, an individual could presumably board a cruise ship with a tar-
geted child with limited or fraudulent documentation for the child, travel to WHTI
designated foreign ports, disembark with the child at a port of call and simply
choose not to re-board the ship, effectively circumventing the necessity of a passport
which is required for other types of travel.

The potential to illegally remove a child across international borders via cruise
ship travel is substantially magnified because currently there are no systematic
data base controls and other security measures that would prevent a child’s illegal
departure from the United States. Exemplifying this grave concern are direct state-
ments made from the security departments of two of the world’s largest cruise lines
operators. In statements made by both companies, neither have a security database
that would enable a parent nor a court of law to place a child’s name on a “no em-
bankment” list due to specified court order. So even if a court order is issued that
either directly names the cruise ship company as part of the action or if the court
order references the cruise ship company to prohibit a child’s departure but does not
list the cruise ship as part of the legal action, the cruise ship companies have noth-
ing in place that would enable them to comply with the court order.

When representatives in the security departments of cruise ship companies were
asked what could be done with a court order prohibiting a child’s departure, each
spokesperson suggested that if the targeted parent knew what cruise ship and de-
parture date their child was scheduled to travel on, then it would be up to the par-
ent to contact local law enforcement.

Obviously, the ability for a single parent trying to protect their child’s abduction
to run from cruise ship port to cruise ship port hoping to determine if their child
is traveling on one of the ships is more than daunting and unrealistic, particularly
since the vast majority of international child abductions are well planned, and clev-
erly orchestrated.

Remarkably, there is no systematic check to determine if a child’s name has been
placed on any law enforcement or government travel alert lists. However, if a U.S.
passport was required and the U.S. passport was scanned, then a border patrol
agent would have immediate access to potentially critical information regarding the
safety of the child. We call upon the cruise ships to act responsibly by establishing
security procedures including a ‘no-embankment’ database that would assist in the
prevention of international parental child abduction and human trafficking.

When we consider there are approximately 760 cruises scheduled to depart from
the U.S. and travel in a “closed loop” to the Caribbean during fiscal year 2011, this
becomes very concerning. Our worry increases after we consider there are 47 “closed
loop” cruises scheduled to depart the U.S. to Canada during the same period. And
finally, our concern surges when we realize that there are 379 cruises scheduled to
depart the U.S. and travel in a “closed loop” to Mexico.

We express our grave concern that cruise ships may be utilized to transport chil-
dren illegally to and from the U.S., Mexico, and Canada as well island nations of
the Caribbean.

It is inconceivable that U.S. children are still permitted to travel to specific for-
eign countries in accordance with the WHTI without a passport. Today, nearly 40%
of all U.S. citizens possess a passport. As that number continues to grow substan-
ti]stlly deach year it is unthinkable not to require a passport for a child to travel
abroad.

SECTION III—U.S. PASSPORT CONCERNS AND STATISTICS

International parental child abduction and human trafficking are extraordinary
issues where there is no such thing as “collateral damage.” The reality is that inter-
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national parental child abduction will cost the United States economy billions of tax
payer dollars over the next decade.

In the past, certain legislators have expressed concern that possession of a pass-
port as a requirement to travel by either ground or sea to our neighboring countries
would have a direct impact on commercial trade due to the cost of passports. The
cruise ship industry, with many of its fleet of ships bearing the flags of nations
other than the United States, has petitioned against the use of passports for “closed
loop” travel since the conception of the WHTI. Obviously, the industry is concerned
that the additional cost associated with a passenger having to obtain a passport
may cause a potential traveling customer to view a cruise as too costly. However,
statistics for new passport issuances over the past ten years according to the United
States Department of State are 133,959,114 issued.

SECTION IV—CONCLUSION AND RECOMMENDATION CONCERNING
MODIFYING THE WESTERN HEMISPHERE TRAVELINITIATIVE

We recommend that the documentary requirements implemented for air travel in
Phase One of WHTI be the same requirements necessary for cross-border land and
sea travel. In the interest of the safety of all children, we request that there be no
exceptions to the passport mandate for contiguous countries, adjacent countries or
“closed loop” voyages. Specifically, that all children, regardless of age must posses
a passport for any cross-border travel. Harmonization of the documentary require-
ments for all modes of travel and at all international borders will help us achieve
a reduction in the heinous crimes of child abduction and human trafficking.

PART VI

SUMMARY: WHAT NEEDS To BE DONE?

International parental child abduction is a complex matter. We believe the most
effective way to protect children and targeted parents is through enhancing the abil-
ity of the Hague Conference. Diplomacy does work and we believe that if increased
resources were provided to the Office of Children’s Issues and to the Hague Con-
ference, there would be a substantial increase in the number of children who are
quickly returned back to the United States.

We believe that Congress should call upon all American Ambassadors to coordi-
nate global diplomatic efforts and engage with leadership of the foreign countries
they are respectively assigned to concerning each country’s respective individual
child abduction cases prior to the Senate voting on the proposed legislation. We be-
lieve there is a unique and significant opportunity to resolve many mutual abduc-
tion cases under the (ever increasing) scope of the Hague Child Abduction Conven-
tion, in lieu of the American Congress sending a message to the world that the
United States will start sanctioning States that do not live up to Convention stand-
ards. We believe that an synchronized global effort by all American Ambassadors
under the auspices of the United States Congress will have immediate, short and
long-term benefits, including the return of many abducted American children.

When contemplating the issue of sanctions, we respectfully urge all esteemed pol-
icymakers to carefully consider the global problem all parents of abduction face
when their child is parentally kidnapped. The problem of children not being re-
turned to their home country is not one that American parents face alone. In fact,
many parents who have had their children abducted to the United States have faced
similar grave challenges reuniting with their wrongfully detained child that Amer-
ican parents face abroad. Part of the problem many of these foreign parents face
stems from the existence of nearly 10,000 American-court family law judges, many
who are not trained or knowledgeable in Hague Convention matters and who may
be charged with oversight on an international parental child abduction case under
the rules of the Hague Convention. History is demonstrating that many of the
American court’s judiciary are not addressing the short and narrow focus design of
the 1980 Hague Child Abduction Convention: the very same problem that American
parents are facing abroad.

Clearly, a critical step in protecting American children is to strengthen the Hague
Conference Secretariat’s reach. With a budget of 3.7 Million Euro the reality is that
the Hague Conference does not have the financial resources needed to educate and
train key stakeholders, and, with limited resources, the organization is financially
handicapped in its outreach ability, including the ability to work with non-Hague
Convention States as to the merits of joining the Convention and becoming a Mem-
ber of the Conference. It is imperative that the global organization created with
such a broad mandate that covers every cross-border aspect of civil and commercial
law, including (but not limited to) the protection of children around the world, have
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the resources to do so. Today—they simply do not. We urge Congress to provide in-
creased funding to the Hague Conference.

It is important to note that approximately half of the Contracting States of the
1980 Hague Child Abduction Convention have already established a form of “con-
centrated jurisdiction” which ensures that only judges with particular subject mat-
ter expertise hear Hague Convention cases. These specialized courts, including those
established in the United Kingdom are considered very effective. In fact, the tend-
ency for new signatory countries to address the issue of a well-trained, specialized
judiciary may be exemplified by Japan’s creation of two special courts created to
hear child abduction cases. Of course, in the case of Japan, there is interest on see-
ing how Japan will implement the Hague Convention; however, a well-trained judi-
ciary may see Japan as a fully complying Contracting State.

It would be extremely beneficial if the United States Congress requested for an
analysis on how our American judiciary system could implement and create a cen-
tralized set of Special Courts’ established to handle international parental child ab-
duction cases to ensure that the American judiciary no longer are part of the overall
global problem of child abduction.

In order to protect children from international parental child abduction, we be-
lieve there are immediate, highly effective steps Congress can take via passage of
new law that would be far-reaching and extremely impactful. This includes:

1. Implement law that mandates that all parents complete a Hague-centric inter-
national travel child consent form similar to the I CARE Foundation’s landmark
child travel document. The I CARE Foundation’s travel consent form has been
highly successful in protecting children at risk of abduction and offers all tar-
geted parents with a sound, carefully legally constructed comparative law docu-
ment that defends against all child abduction defenses and techniques taking
parents presently use, and, further removes the penchant for courts around the
world to wrongfully turn their attention all to often to Article 13 (1) of the
Hague Child Abduction Convention. As it is strongly estimated that the vast
majority of of all international parental child abductions against American
child-citizens occur due to a child’s wrongful retention abroad, we believe the
creation of a Hague-centric travel consent form such as the I CARE Founda-
tion’s travel form that has been strongly supported and identified by the Hague
Conference Secretary General Dr. Christophe Bernasconi as a critical tool in the
fight to protect children be immediately implemented for all children traveling
abroad.

2. Implement new policy modifying the Western Hemisphere Travel Initiative to
mandate all individuals regardless of age and form of travel departing from or
entering into the United States to present a valid passport at the time of border
crossing.

3. Implement new policy modifying the existing Prevent Departure Program and
secondary security screening program to enable the Department of Homeland
Security, through the petition of the Department of State to request that Amer-
ican Citizens are placed on the Prevent Departure Program if it is believed that
these individuals are high-risk child abductors. By allowing for individuals of
American citizenship to be placed on the security screening list, we effectively
protect against abduction from individuals possessing dual citizenship.

4. We believe that like Hague Conference’s Permanent Bureau, the Office Of Chil-
dren’s Issues at the United States Department of State is understaffed and un-
derfunded. We believe that it is critical that OCI increase its personnel substan-
tially in order to increase personnel within its Child Abduction Prevention Unit,
increase the number of Abduction Case Worker staffers, increase the number
of staffers in their Education and Outreach Unit in order to create and develop
an expansive judiciary training program and outreach programs focused on ab-
duction prevention and specific outreach programs to aid undocumented resi-
dents who have their American children abducted.

5. We believe that Congress should modify existing law that prohibits financial aid
for American parent victims litigating to reunite with their kidnapped children.
Unlike many other nations who provide financial aid to parents, the United
States only offers reunification aid in special cases, and only upon a foreign
court’s order that a child can be returned back to American jurisdiction. As
legal costs for reunification are extremely high, one of the strategies abductors
utilize is an attempt to financially drain the American parent. Sadly, this strat-
egy often works. We believe Congress should change this antiquated law created
when Congress annexed the 1980 Child Abduction Convention. American fami-
lies are victims of the crime of kidnapping. If a child were abducted by a strang-
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er, financial support and resources would not be an issue. As we have now come
to learn through research and understanding, parental child abduction is just
as severe and dangerous to a child as that of a stranger abduction. Without fi-
nancial assistance, American left behind parents will be vulnerable to litigation
techniques created to financially drain their resources.

The I CARE Foundation would like to thank all individuals and organizations for
their dedication to protecting children of abduction. In particular we would like to
acknowledge all parents who have a child who has been internationally abducted
and offer these simple yet important words: “Know Hope.” And to the lawmakers
and policy administrators responsible for assisting families of abduction, the hope
we as parents of abduction know and turn to is you.

[Editor’s Note: Additional exhibits, originally appended to this statement, will be
maintained in the committee’s permanent record.]

INFORMATION SUBMITTED BY GLOBAL FUTURE, THE PARENTS’ COUNCIL ON
INTERNATIONAL CHILDREN’S POLICY

A Comparison of the Two Types of International Separations of a Child and Parent

INTERNATIONAL CRIMINAL KIDNAPPING
VS.

PARENTS’ VOLUNTARY SUBMISSION TO FOREIGN LAWS

1. International Criminal Kidnapping
Some common characteristics and facts:

The U.S. government and U.S. courts have continuing jurisdiction over the child
and the criminal perpetrators;

The U.S. government at all levels, has an affirmative duty to protect its citi-
zens, especially vulnerable children, and to enforce the laws that were broken
on U.S. soil;

The U.S. parent and the child were separated due to the crime of international
kidnapping, which took place on U.S. soil;

U.S. criminal laws are broken by foreign nationals on U.S. soil;

e U.S. Courts had previously established jurisdiction over the child’s custody and

parents;

By signing a U.S. visa or green card, a foreign national submitted to U.S. juris-
diction and U.S. laws;

U.S. Courts issued clear and binding custody orders prior to the abduction, that
are now violated,;

Foreign nationals derive benefits from U.S. courts, including fair and equal jus-
tice under the law;

e U.S. judges issued contempt of court orders against the kidnapper violators;
e Kidnapper(s) planned and executed the crime(s) with accomplices, including

family members and foreign attorneys, and possibly others;

Kidnapper(s) perpetrated related crimes including passport fraud, extortion,
and conspiracy;

e Local jurisdictions issued arrest warrants for the perpetrators;
e All crimes in connection with the kidnappings are extraditable offenses under

existing treaty; and

The child’s U.S. Constitutional Rights have been violated, or even worse, effec-
tively stripped from them by a foreign government, following the criminal act.

2. Parents’ Voluntary Submission to Foreign Laws
Some common characteristics and facts:

A foreign nation and its courts have legal jurisdiction;

A U.S. parent consented to allowing the child to travel to the foreign nation,
and/or waived access rights to the child before the child’s travel to the foreign
nation;

No U.S. laws broken;
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The U.S. government has no mandate, authority or jurisdiction to enforce U.S.
laws on foreign soil;

The parent and child separation took place on foreign soil;

A foreign nation might have no legal prohibition against one parent unilaterally
separating the child from the other parent;

A parent travels to or lives in a foreign nation with the child;

U.S. citizens are greatly disadvantaged in foreign courts, especially Japan’s, and
cannot expect equal justice; and

A U.S. parent voluntarily submits to a foreign court.

A Summary of the Missing Children Act
and the National Child Search Assistance Act

The Missing Children Act and the National Child Search Assistance Act, together
require Federal, State, and local law enforcement agencies to enter descriptions of
missing children into the NCIC Missing Person File (MPF) without any waiting pe-
riod and without regard to whether a crime has been committed (A Report to the
Attorney General on International Parental Kidnapping. Subcommittee on Inter-
national Child Abduction of the Federal Agency Task Force on Missing and Ex-
ploited Children and the Policy Group on International Parental Kidnapping April
1999). States are required to “ ensure that no law enforcement agency within the
State establishes or maintains any policy that requires the observance of any wait-
ing period before accepting a missing child or unidentified person report” (42 U.S.
Code §5780). An Administrator is defined as an administrator of the Office of Juve-
nile Justice and Delinquency Prevention (42 U.S. Code §5772—Definitions). In-
cluded in the duties and functions of the Administrator is to submit a report to the
President, Speaker of the House of Representatives, the Committee on Education
and the Workforce of the House of Representatives, the President pro tempore of
the Senate, and the Committee on the Judiciary of the Senate. However, the Admin-
istrator is not granted any law enforcement responsibility or supervisory authority
over any other Federal agency. An Annual grant to National Center for Missing and
Exploited Children which shall be used to, amongst other tasks, disseminate, on a
national basis, information relating to innovative and model programs, services, and
legislation that benefit missing and exploited children (42 U.S. Code § 5773—Duties
and functions of the Administrator). Law-Enforcement Policy And Procedures for
Reports of Missing And Abducted Children defines a case of Family abduction when,
in violation of a court order, a decree, or other legitimate custodial rights, a member
of the child’s family, or someone acting on behalf of a family member, takes or fails
to return a child. This is also referred to as parental kidnapping and custodial inter-
ference. A missing child will be considered at risk when the 13 years of age or
younger. Additionally, significant risk to the child can be assumed if investigation
indicates a possible abduction. When is child considered at risk, and an expanded
investigation, including the use of all appropriate resources, will immediately com-
mence (Law-Enforcement Policy and Procedures for Reports of Missing and Ab-
ducted Children; A Model Developed by The National Center for Missing & Ex-
ploited Children Revised October 2011).

A Summary of the Crime Victims’ Rights Act (CVRA)

The “Crime Victims’ Rights Act (CVRA): 18 U.S.C. §3771” provides crime victims
the right to be reasonably protected from the accused. As stated in the Federal Judi-
cial Center, October 24, 2005 report the language does not restrict application of
Section 3771 only to felonies. It does not apply to the victims of state crimes, unless
the underlying misconduct also violates federal or D.C. law (Crime Victims’ Rights
Act: A Summary and Legal Analysis of 18 U.S.C. 3771 Charles Doyle Senior Spe-
cialist in American Public Law April 24, 2012). The “crime victim” defined in is a
person directly and proximately harmed as a result of the commission of a Federal
offense. For a crime victim who is under 18 years of age, “legal guardians of the
crime victim or the representatives of the crime victim’s estate, family members, or
any other persons appointed as suitable by the court, may assume the crime victim’s
rights.”

Section 3771 also includes the reasonable right to confer with the attorney for the
Government in the case. “Prosecutors should consider it part of their profession to
be available to consult with crime victims about the concerns the victims may have
which are pertinent to the case, case proceedings or dispositions. Under this provi-
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sion, victims are able to confer with the Government’s attorney about proceedings
after charging” (150 Cong. Rec. S4268 (daily ed. April 22, 2004) (remarks of Sens.
Feinstein and Kyl). Additionally, the CVRA provides the right to proceedings free
from unreasonable delay. “Too often, however, delays in criminal proceedings occur
for the mere convenience of the parties and those delays reach beyond the time
needed for defendant’s due process or the government’s need to prepare. The result
of such delays is that victims cannot begin to put the crime behind them and they
continue to be victimized. It is not right to hold crime victims under the stress and
pressure of future court proceedings merely because it is convenient for the parties
or the court” (150 Cong.Rec. S4268-269 (daily ed. April 22, 2004). As a remedy, Sec-
tion 3771 affords the right to full and timely restitution as provided in law. “Stat-
utes require the investigating and prosecuting agencies to: (1) identify child victims
of an offense and provide the non-offending parent or guardians with notice of their
rights and the services for which they may be eligible, including counseling, support,
compensation, and restitution; and (2) notify victims of major events in the conduct
of the cases.

The use of a multidisciplinary team and appointment of a guardian ad litem are
encouraged in appropriate situations. Congress mandates that all Federal agencies
dealing with victims of Federal crime maintain and adhere to written guidelines
consistent with Federal law on victim-witness assistance. All Federal agencies that
deal with International parental kidnapping crime victims must become conversant
with their responsibilities under Federal victim-witness guidelines and regulations”
(A Report to the Attorney General on International Parental Kidnapping. Sub-
committee on International Child Abduction of the Federal Agency Task Force on
Missing and Exploited Children and the Policy Group on International Parental
Kidnapping April 1999). Alleged victims do not have a right to confer before charges
have been filed, (150 Cong. Rec. S4260, S4268 (daily ed. Apr. 22, 2004)).

The Integrated entry and exit data system (8 U.S. Code §1365a) is an electronic
system that provides access to, and integrates, alien arrival and departure data that
authorizes the collection of arriving and departing aliens by country of nationality,
classification as an immigrant or nonimmigrant, and date of arrival in, and depar-
ture from, the United States. The Attorney General, in the discretion of the Attor-
ney General, may permit other Federal, State, and local law enforcement officials
to have access to the data contained in the integrated entry and exit data system
for law enforcement purposes. Interagency Border Inspection System name checks
(IBIS), managed by Customs and Border Protection, IBIS is a database of lookouts,
wants, warrants, arrests, and convictions consolidated from over 20 agencies. A com-
plete IBIS query also includes a concurrent check of selected files in the Federal
Bureau of Investigation’s (FBI) National Criminal Information Center (Department
of Homeland Security Office of Inspector General a Review of U.S. Citizenship and
Immigration Services’ Alien Security Checks Office of Inspections and Special Re-
views OIG-06-06 November 2005). “IBIS is critical to stopping an abduction at a
U.S. border or international airport, as an IBIS query will reveal NCIC records and
lookouts placed in IBIS by the FBI, INTERPOL, or other Federal law enforcement
agencies, any of which may result in locating an abductor and child as they attempt
to leave or reenter the country” (A Report to the Attorney General on International
Parental Kidnapping. Subcommittee on International Child Abduction of the Fed-
eral Agency Task Force on Missing and Exploited Children and the Policy Group
on International Parental Kidnapping April 1999).

Justice Model Proves Successful in International Criminal Child
Abductions: Case Studies in Kidnapping Resolution and Deterrence

In three of the five following examples, law enforcement initially refused to file
an arrest warrant for the abductor in criminal child kidnappings. Only the parents’
persistent and constant pressure exerted in local law enforcement offices, supported
by direct face-to-face meeting between the Global Future members and the relevant
U.S. Congressmen, Senators, local judges and prosecutors, resulted in direct contact
between the legislators and law enforcement officials. Without the establishment of
this essential connection, the only leverage possible (arrest warrants) would have
been lost, and the children would certainly not have been returned to their lawful
homes in the U.S.

The Mendoza family: Children Returned from South Korea, June 26 2010. U.S.
jurisdiction existed in New Jersey prior to the criminal abduction. An arrest war-
rant issued in Bergen County for the abductor. The abductor was arrested in Guam
in March 2010. Bergen county officials initially did not want to extradite or spend
money returning the children. Only after the father made a plea to the press, did



92

local officials agree to pay for the extradition. The lawful custodial father worked
closely with Global Future LLC and New Jersey prosecutors and law enforcement,
and legislators. After being detained, the abductor refused to cooperate and return
the children to lawful custody with their father. The children were left without ac-
cess or communication with either parent in Korea for 4 months, until the abductor
cooperated and consented to the children’s return to New Jersey. Indefinite incarcer-
ation incentived the abductors cooperation. County prosecutors, the District Attor-
ney, the U.S. Marshals, and Superior Court Judge all cooperated on the detention
and extradition. The DOS took a supportive role in the return of the children. The
lawful parent continues facing a daunting array of litigation in the family courts
and has spent over $1,200,000 to date in pursuit of justice for the children.

The Garcia Family: Child Returned from Japan to Wisconsin, 2011. This case rep-
resents the one and only child ever returned from Japan through a legal process,
which built on the Mendoza case resolution process.

The DOS issued a statement prior to Karina’s return stating that Japan stands
alone amongst all nations on the planet, as it was unaware of any abducted Amer-
ican child returned through a legal process from Japan.This was a case with origi-
nal U.S. jurisdiction established prior to the criminal abduction of the child to
Japan. The father had primary custody in both the U.S. and later also in Japanese
courts. Local and federal criminal arrest warrants were issued based on the facts
of the case. The father won unprecedented Japanese legal decisions over four years
while the child was being held in Japan, including winning in the Japanese Su-
preme Court, yet was unable to return the child to her lawful home. The father was
a part of and worked closely with Global Future LLC, which worked with the Mil-
waukee District Attorney and Wisconsin federal legislators. We actually asked for
and got the DOS to promise in writing not to interfere in, or communicate any part
of the case to their Japanese counterparts.

In April 2011, the abductor was arrested in Hawaii, and later extradited to Mil-
waukee by the U.S. Marshals. The abductor then stated that she would sit in Jail
for 50 years rather than cooperate in the child’s return to her lawful home in Mil-
waukee. After 8 months in jail, she then cooperated, and Karina was returned on
December 23, 2011. The abductor could have been released from jail in just one day,
in exchange for returning the child immediately. All during that time she spent in
jail, the child was being held in Japan without access to or contact with either par-
ent. The entire arrest and recovery process was an exercise of seldom used U.S. law
enforcement tools and strategy.

It appears that the abductors legal fees were all paid for by the Japanese govern-
ment (until late 2013) which likely mounted well into the several hundreds of thou-
sands of U.S. dollars.The family law case, the criminal case, and a civil case are
still ongoing in Milwaukee. The Milwaukee District Attorneys office, the U.S. Mar-
shals, and many legislators in Washington all cooperated in the return of the child.
The father has spent over $400,0000 in costs, which are still mounting. The Mil-
waukee officials originally were resistant to spending money on returning the ab-
ducted child. The wide international media response verifiably contributed to deter
other would-be abductions.

The Hummell Family: Children Returned to California from Czech Republic and
France, 2013.

The Hummell case is unique in that it took place in California, after I had at-
tended California Child Abduction Task Force meetings and law enforcement
trainings in California for about four years. Direct access over a period of time to
all California relevant law enforcement representatives, FBI, Prosecutors, District
attorneys, the relevant A/ G official, as well as local DOJ representatives in those
meetings and training sessions has changed the official perception of and response
to international child abductions.

The LAPD, the FBI, and the Los Angeles District Attorney remained committed
to this case and returned the children just weeks ago. The abductor will be extra-
dited back to Los Angeles very soon.

This was a case of U.S. jurisdiction in Los Angeles, California prior to the abduc-
tion. The children were criminally abducted by the mother to Europe. Local and fed-
eral arrest warrants were issued based on the facts of the case. The abductor was
caught in France after being on the run for approximately 18 months. The father
spent over $260,000 in approximately 18 months.

Other case studies

In two other important cases reported on by media, the law enforcement model
proved successful, with elements that can be replicated in domestic and inter-
national cases alike:
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Cicero Illinois Case—Cicero to Mexico

This was a case with U.S. jurisdiction in Cicero Illinois.

The Sheriff took the case to heart and remained committed to returning the chil-
dren. This case demonstrates that even in a very small local jurisdiction, law en-
forcement can effect the return, if they have the will to remain committed and en-
force the law.

Quinones brothers, ages 4 and 2, returned to Anaheim, California from Texas, in
2010. Anaheim police arrested several accomplices, leading to the children’s recovery
by Texas authorities, and the surrender of the abductor father. The abductors (fa-
ther and grandfather) were believed to be headed with the children to Mexico, when
law enforcement applied pressure on them through the arrest of accomplices.

In 2011, Cicero, Illinois police Chief Bernard Harrison recovered a boy kidnapped
by father to Mexico in 2000. For a decade, Harrison worked closely with FBI and
made productive contact with the abductor’s relatives in Mexico.

Web Links to Additional Information on Parental Child Abduction
Black’s Law Dictionary, http://thelawdictionary.org/abduction/.

“Japan-U.S. Relations: Issues for Congress,” Congressional Research Service https:/
www.fas.org/sgp/crs/row/RL33436.pdf, Emma Chanlett-Avery, Coordinator Specialist
in Asian Affairs; Mark E. Manyin, Specialist in Asian Affairs; William H. Cooper,
Specialist in International Trade and Finance; Ian E. Rinehart, Analyst in Asian Af-
fairs. August 2, 2013, CRS Report for Congress, Prepared for Members and Commit-
tees of Congress.

“National Incidence Studies of Missing, Abducted, Runaway, and Thrownaway Chil-
dren” (NISMART), 2002, http://www.missingkids.com/en US/documents/mismart2
overview.pdf.

“The Federal Bureau of Investigation’s Efforts to Combat Crimes Against Children,”
Audit Report 09-08, January 2009, FBI Office of the Inspector General.

“Missing and Abducted Children: A Law-Enforcement Guide to Case Investigation
and Program Management,” Fourth Edition, 2011, Office of Juvenile Justice and
Delinquency Prevention and National Center for Missing & Exploited Children®,
Edited by Preston Findlay and Robert G. Lowery, Jr.

“A Family Resource Guide on International Parental Kidnapping,” J. Robert Flores,
Administrator, Office of Juvenile Justice and Delinquency Prevention. Original
Printing February 2002; Reprinted May 2003; Revised January 2007, NCJ 215476.
Prepared by Fox Valley Technical College under cooperative agreement number
2005-MC-CX-K034 from the Office of Juvenile Justice and Delinquency Prevention
(OJJDP), Office of Justice Programs (OJP), U.S. Department of Justice.

“Crime of Family Abduction: A Child’s and Parent’s Perspective” (May 2010). https:/
www.ncjrs.gov/pdffiles1/0jjdp/229933.pdf.

“When Your Child Is Missing: A Family Survival Guide” (May 2010). https:/
www.ncjrs.gov/pdffiles1/0jjdp/228735.pdf.

“A Review of U.S. Citizenship and Immigration Services’ Alien Security Checks,”
Office of Inspections and Special Reviews, U.S. Department of Homeland Security,
0IG-06-06, November 2005.

“Crime Victims’ Rights Act: A Summary and Legal Analysis of 18 U.S.C. 3771,”
Charles Doyle, Senior Specialist in American Public Law April 24, 2012, CRS Report
for Congress, Prepared for Members and Committees of Congress, Congressional
Research Service, 7-5700. https://www.fas.org/sgp/crs/misc/RL33679.pdf.

“Family Abduction: Prevention and Response,” 2009, Sixth Edition, Revised by
Patricia M. Hoff. Copyright © 1985, 2002, and 2009 National Center for Missing &
Exploited Children®. Project supported by Grant No. 2007-MC—-CX-K001 awarded
by the Office of Juvenile Justice and Delinquency Prevention, Office of Justice Pro-
grams, U.S. Department of Justice.

“Program Aimed at High-Risk Parent Abductors Could Aid in Preventing Abduc-
tions,” Report to Subcommittee on Aviation, Committee on Transportation and
Infrastructure, House of Representatives, Commercial Aviation, June 2011, GAO-
11-602.
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STATEMENT SUBMITTED BY PAUL TOLAND, JEFFERY MOREHOUSE,
AND RANDY COLLINS, BRING ABDUCTED CHILDREN HOME

In December, in a strong showing of bipartisan support, the House voted 398-0
to pass H.R. 3212—The Sean and David Goldman International Child Abduction
Prevention & Return Act of 2013. International child abduction is a human rights
violation and an ongoing form of child abuse in desperate need of greater congres-
sional attention and action. Please show you care about the thousands of American
families with internationally kidnapped children by swiftly pass this bill as written.

We appreciate discussion of important prevention strategies such as better exit
controls through our airports and borders during the committee hearing. They are
good ideas worth developing in future immigration legislation. Adding them here
risks enormous delays for American families and children that need help today.

For most parents of internationally kidnapped children, frequently referred to as
“Left-Behind Parents,” the outlook is bleak. Many of us face each morning not
knowing where our children are being held. Holidays and birthdays pass with un-
bearable pain. For most, there has been little substantive help offered under the
current system by the Office of Children’s Issues and the Department of State. In
fact, there has been an unmitigated effort by the Office of Children’s Issues to close
cases without actually creating a return of the abducted children. We have seen this
with alarming frequency lately with the kidnappings to and within Japan. We are
also concerned that return rates for children abducted to Hague Convention and
non-Hague countries are not materially different, suggesting the treaty is largely in-
effective and creates a false sense of hope for these parents.

Each year there are over 1,000 new cases of American children being abducted
to a foreign country. H.R. 3212 is a vital step to create accountability and prescribe
recourse for countries that are complicit in failing to return abducted children. For
example, there have been nearly 400 registered cases of American children abducted
to Japan since 1994. Currently the Department of State continues to maintain its
longstanding policy of quiet diplomacy. The result is that the Government of Japan
has not once assisted in returning a single abducted child.

More than 100 BACHOME parents have limited or no contact with their children.
Men and women serving our country in the military in overseas bases are at ex-
treme risk. In numerous cases they have come home to find their children and
spouse have vanished. Our children have been cut off from their homes , families,
and friends.

Most every parent and child has had an experience in a park, shopping mall or
playground in which they momentarily can’t find his or her loved one. It is terri-
fying for those seconds or minutes. We, and our children experience this in every
waking moment. It never ends.

Our victimized children need to be brought home. Rapid passage of H.R. 3212 is
a step in this direction.

STATEMENT SUBMITTED BY PAUL TOLAND, CAPTAIN, MEDICAL
SERVICE CORPS, U.S. NAVY, ONLY LIVING PARENT TO ERIKA TOLAND

Senator Menendez, Senator Corker and other distinguished colleagues of the Sen-
ate Foreign Relations Committee, thank you for allowing me the opportunity to
speak today. My name is Paul Toland. I am a Captain in the U.S. Navy with 25
years of service, and I am the only living parent of Erika Toland, abducted nearly
11 years ago and wrongfully retained in Japan by her grandmother.

Over 60 years ago, Japan regained full sovereignty under the Treaty of San Fran-
cisco, and since that time, not one of the thousands of children abducted to Japan
has ever been returned to any foreign country by Japanese courts. It is truly a Black
Hole from which no child ever returns. There is absolutely no hope once your child
is taken to Japan. There is no visitation mechanism, no rights for non-custodial par-
ents, and no enforcement mechanism to allow a parent to see his/her child.

I am left without any remaining options. Erika is essentially help captive in
Japan, separated from her only living parent in a country that has never returned
a child. I never dreamed that serving my country overseas in one of our allied na-
tions would result in the loss of my child.

Four years ago, I testified in Congress regarding the abduction of Erika. There
have been many such hearings about child abduction throughout the years in Con-
gress. At one such hearing, the Chair of the Senate Foreign Relations Committee
stated “Parents have reported to me the failure by the United States to initiate vig-
orous diplomatic and law enforcement tools seeking the return of their children.
These parents report a sense of frustration, and I can understand that . . . with
the obviously low priority placed on the return of abducted children compared to
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other diplomatic relations.” At that same hearing, the ranking member of the Sen-
ate Foreign Relations Committee stated “the act of taking a child in violation of a
custodial order is a heinous crime, which is extremely heart-wrenching for the par-
ent left behind and for the child or children affected.”

These statements were made in 1998, with the last statement being made by then
Senator Joseph Biden. Yet here we are, 16 years later, and nothing has changed.
We still talk about how International Child Abduction is a terrible scourge and
human rights tragedy, but the last 16 years have shown little or no progress.

As Mr. Bernard Aronson, former Assistant Secretary of State, summarized so well
in his testimony in Congress four years ago, when he stated “all we have to show
for it are musty hearing records and hopes that were raised but never fulfilled.”

Japan is supposedly an ally of the United States, so why does the United States
continue to tolerate this behavior from Japan? Why does Japan continue to act in
bad faith toward their allies—because they can! There are no consequences for
Japan or other nations who refuse to return stolen children. We are faced with a
U.S. State Department more interested in preserving relations with Japan than pro-
tecting the welfare of U.S. citizen children.

Benjamin Franklin said “Never confuse motion with action.” In recent years, we
have witnessed a lot of motion in Congress and throughout the U.S. Government
on this issue, but we have yet to see any real action—the kind of action that would
result in the return of our children.

A recent bill, H.R. 3212, passed the House of Representatives by a vote of 398-
0, and is an initial positive step in trying to change this pattern. This bill provides
the government with the tools required to impose consequences on nations who
refuse to return children. I ask your support for this important bill. The time for
action is now because, let me tell you as a parent of a growing child, time is not
on our side. Every day that passes in my daughter’s life is a day that I can never
recover.

Thank you.

STATEMENT SUBMITTED BY JEFFERY MOREHOUSE

My son, “Mochi” Atomu Imoto Morehouse, was kidnapped to Japan by his mother
in June 2010. He was 6% years old at the time. I have not heard from him since
then but have spent every day trying to find way to bring him home.

Because of safety concerns for my son the court initially granted me temporary
custody in May 2007. I was permanently designated the custodial in the state of
Washington in June 2008 by mutual agreement of both parents. Based on evidence
and her sworn statements in court documents, Michiyo Imoto Morehouse was al-
lowed supervised only visitation for the first nine months due to: her violence in the
home, alcohol abuse, psychological concerns and threats to abduct our son to Japan.

She was restrained from holding a passport for our son or taking him outside of
the state of Washington. Additionally she agreed in court documents that the
United States is the home country for our son. As a preventative measure in May
and October of 2007, I wrote to all the Japanese consulates and the embassy in the
U.S. requesting they reject any attempts by Michiyo to obtain a passport for Mochi.

April 2010, Michiyo attempted to obtain a passport from the Consulate of Japan
in Seattle. They reject her based on my letters. On May 25, 2010, I filed a new mo-
tion based on her attempt to obtain passports. Subpoenaed records after the kidnap-
pinlg l1;eveal that on May 25, 2010 she purchased two tickets for a July 5th flight
to Tokyo.

Knowingly in violation of court orders, on June 21, 2010, Michiyo crossed state
lines with Mochi. She then lies to consular officials on the passport application and
is given a passport for Mochi that day. Additionally the Consulate violates the Min-
istry of Foreign Affairs passport issuance policy of April 2010. In courts documents
in Japan in June 2013 she admits to committing passport fraud. Though I have re-
peatedly asked Government of Japan officials to invalidate his passport and Mochi
return to me. They have ignored my requests. Multiple requests for the Japanese
Ministry of Foreign Affairs to provide me with Mochi’s location have been denied.

Requests for a copy of her fraudulent passport application by a Japanese judge
and myself have been denied.

The same day, after fraudulently obtaining the passport, Michiyo changes the
tickets to Japan for the next available flight on June 23, 2010.

According to the koseki (family registration certificate) in Japan, on June 25, 2010
it was entered that the “mother has custody” and the modification was filed “by the
father and the mother.”This occurred the day after she kidnapped him to Japan.
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Michiyo forged my signature. It was premeditated. In June 2013 she admitted to
committing this crime in court documents.

In October 2012, I received a notice from the Toyama Family Court in Japan. Ac-
cording to the document Michiyo had applied for custody of Mochi. Without my
knowledge she had the U.S. custody deleted in Japan claiming that it provided for
joint custody. She knowingly lied again. Currently the basis for her motion for cus-
tody is being opposed in the Toyama Family Court. The assigned judge is Judge
Naoyuki Kushihashi (case number: Heisei 24 nen(Ie)516). In March 2013 through
February 2014, Judge Kushihashi denied requests for U.S. Officials to observe any
of the eight hearings that have taken place.

Please help bring Mochi home. He is currently being held in the Toyama area in
Japan. Every day he is kept by her is another day he is in danger. It is another
day that he is cut off from his home, family and friends.

Sincerely yours,

Jeffery Morehouse, Father of “Mochi” Atomu Imoto Morehouse

STATEMENT SUBMITTED BY STANLEY CHARLES THORNE, AMARILLO, TX

[Original testimony before the Tom Lantos Human Rights
Commission, U.S. House of Representatives]

Distinguished Members of the Commission: My name is Stanley Charles Thorne.
I am a citizen of the State of Texas and of the United States of America. My profes-
sional credentials are stated in my curriculum vitae and resume (attached for your
convenient reference).

Examination of my curriculum vitae and resume will verify that for the past five
years I have devoted my life to advocacy for parents and children. My full time work
is to champion the rights of parents and children. I am recognized as an expert on
Constitutional rights of citizens in family courts, and I am an outspoken advocate
for a wide array of family law reforms.

My advocacy work is done in either my own personal name or sub nom The Amer-
ican Family Justice Project. I also work closely with and through the Center for Pa-
rental Responsibility, a Minnesota-based 501(c) (3) non-profit organization, of which
I am a Board member. I am not on the Board or otherwise formally affiliated with
any other organization.

Over the past three years it has been my honor to work closely with Mr. Patrick
Braden, father of Melissa Braden, a U.S. citizen-child abducted to Japan on 16
March 2006 by her mother, Ryoko Uchiyama. As a result of my work with Patrick
Braden, I have become thoroughly familiar with the facts of the Melissa Braden
case and the growing problem of international child abduction.

A few weeks prior to the Commission hearing on 2 December 2009, I learned from
10 other U.S. citizen-parents about the facts of their cases of U.S. citizen-children
abducted to Japan.

I personally attended the entire Commission hearing on 2 December 2009. I lis-
tened carefully to each of the U.S. citizen-parents who presented their testimony at
that hearing (Panel 1), and each of the others who shared their expertise with the
Commission (Panel 2).

I have prepared my written statement from this fact and issue specific frame of
reference, combined with my unique personal perspective from over 25 years of rich
life experience as a student of the political process, historian, policy analyst, attor-
ney, counselor, mediator, speaker, author, and father of two sons (age 24 and 20)
and one daughter (age 15).

I have asked Patrick Braden to submit my written statement as part of his sub-
mission for the record of the Hearing on International Child Abduction before the
Tom Lantos Human Rights Commission of the United States House of Representa-
tives in Washington, D.C. on 2 December 2009.

However, I stress that I submit these written comments only in my capacity as
a private U.S. citizen, as I am not the legal representative of Patrick Braden, or
Melissa Braden, or any other abducted U.S. citizen-child, their U.S. citizen-parent,
or any organization. It is under these conditions that I respectfully submit this writ-
ten statement.

The first section addresses aspects of diplomacy as a tool to resolve open cases
and prevent new ones from occurring, followed by a section containing more specific
points and suggestions.
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Continue formal foreign diplomacy by USDOS

The issue of international child abduction historically has been addressed wholly
within the context of United States foreign diplomatic relations, whether bi-lateral
or multi-lateral. Accordingly, the sole agency of U.S. action in response to inter-
national child abduction has been the United States Department of State (USDOS).
I characterize the array of formal proactive and remedial actions in this arena as
“USDOS foreign diplomacy.”

Over the years, left-behind U.S. citizen-parents with children in Japan have used
every possible effort to resolve their open cases without any success. They have ex-
hausted their resources and themselves and have turned for help and hope to the
USDOS. Yet USDOS foreign diplomacy in U.S.-Japan bilateral relations prior to
2009 has never yielded a single tangible step toward resolving a single open case
of a U.S. citizen-child kidnapped to Japan.

Events during 2009 indicate, but have not confirmed, that USDOS has raised the
international child abduction problem to the highest levels of formal foreign diplo-
macy in U.S.-Japan bilateral relations. Secretary of State Clinton reportedly had the
issue on her agenda for discussion with her counterpart in Japan in more than one
meeting during 2009. And President Obama reportedly had the issue on his agenda
for discussion with his counterpart in Japan during the summit conference 12-13
November 2009.

While these reports were encouraging to left-behind U.S. citizen-parents, USDOS
has not released to them any details as to whether or not the issue actually was
discussed, or the scope of any discussions that may have occurred. To the left-behind
U.S. citizen-parents who desperately need information, this lack of follow-up com-
munication from the White House and USDOS is discouraging, confusing, and unac-
ceptable.

A left-behind U.S. citizen-parent with a kidnapped child in Japan has no hope of
any remedy, except whatever is accomplished by and through USDOS foreign diplo-
macy. Under current circumstances, return of U.S. citizen-children from Japan to
their left-behind U.S. citizen-parents is utterly, totally, and completely dependant
upon whether or not United States foreign diplomacy gets results.

A lack of follow-up communication within a reasonable time after high-level bi-
lateral talks with Japan by the President and Secretary of State seems to callously
disregard the expectations of the left-behind U.S. citizen-parents raised by those
talks. For them to know that the issue was not discussed at all would be better than
waiting and wondering if it was, and wondering what USDOS plans to do next to
resolve their open cases.

Recommendation 1

On behalf of left-behind U.S. citizen-parents with kidnapped children in
Japan, the Commission should make a formal request to each of President
Obama and Secretary of State Clinton for a written report to the Commis-
sion on whether or not they actually discussed abduction of U.S. citizen-
children to Japan, and if they did, the details of those discussions, and
what to expect next from formal USDOS foreign diplomacy to resolve the
open cases. The report should be made public so that the Commission may
distribute it to the general public and left-behind U.S. citizen-parents with
kidnapped children in Japan.

More than one left-behind U.S. citizen-parent with a kidnapped child in Japan
has requested, without success, a meeting with the President and Secretary of
State. Even a private meeting between left-behind U.S. citizen-parents and staff
personnel from either the White House or Secretary of State’s office would signal
that the issue is truly important to the President and Secretary of State.

As steps are taken in 2010 by the President and Secretary of State to press the
issue with their Japanese counterparts, at some point in the process it will be ap-
propriate for them to have a public meeting with left-behind U.S. citizen-parents.
Sooner is better than later.

The U. S. Congress has unequivocally expressed Legislative Branch interest in ad-
dressing the issue of international child abduction in general, and especially in
Japan. U.S. House Resolution 125 specifically mentioned the Melissa Braden case
and the issue of U.S. citizen-children kidnapped to Japan. H. Res. 125 passed 11
March 2009 on a 418-0 roll-call vote.A letter dated 5 November 2009 from twenty-
two U.S. Senators to President Obama called upon him to specifically address the
issue with his counterpart in Japan during their summit conference in Japan 12-
13 November 2009.

U.S. Senators and Congressman are demanding a change in Japan’s track record
on abduction of U.S. citizen-children kidnapped to Japan. It is long past time for
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strong, decisive action from the Executive Branch to demand that Japan fully re-
solve the open cases now—that is, return kidnapped U.S. citizen-children from
Japan to their left-behind U.S. citizen-parent in the United States, and arrest and
extradite the kidnappers and their accomplices to the U.S. for prosecution by U.S.
authorities.

An integral part of any Executive Branch plan to progressively increase pressure
on Japan to resolve open cases should include a series of private and public gestures
by the Executive Branch calculated to signal to not only all left-behind U.S. citizen-
parents with kidnapped children in Japan, but also to Japan, that the issue is truly
important to the Executive Branch of the United States government.

Recommendation 2

On behalf of left-behind U.S. citizen-parents with kidnapped children in
Japan, the Commission should make a formal, written request to each of
President Obama and Secretary of State Clinton for a meeting between left-
behind U.S. citizen-parents with kidnapped children in Japan. As a step in
the process of progressively increasing pressure on Japan to resolve open
cases, the Commission’s request should be made public and broadly dis-
seminated.

Activate formal law enforcement diplomacy by USDOJ.—To my knowledge, the
United States Department of Justice (USDOJ) has had virtually no role in inter-
national child abduction cases, either proactive or remedial. This is surprising in
light of the fact that a substantial number of the open international child abduction
cases are straight criminal kidnapping cases to which USDOJ can and should de-
vote their resources. I refer to a specific subset of the open case population that I
describe below as “U.S. jurisdictional cases.”

I am confident that if specifically tasked to act in U.S. jurisdictional cases,
USDOJ could utilize already-open law enforcement channels with good effect to ob-
tain not only arrest and extradition to the U.S. of the criminal perpetrator, but also
obtain prompt return of the abducted U.S. citizen-child to their home in the United
States.

I characterize the array of formal proactive and remedial actions in this arena as
“USDOJ law enforcement diplomacy.” As a new initiative to supplement traditional
USDOS foreign diplomacy, the United States should bring to bear USDOJ law en-
forcement diplomacy on the international child abduction problem, especially in re-
spect of Japan. I will make specific suggestions about how to activate USDOJ law
enforcement diplomacy later in this paper.

Activate informal legal diplomacy by U.S. lawyers and judges.—Traditional
USDOS foreign diplomacy, supplemented by new initiatives in USDOJ law enforce-
ment diplomacy, can and should be complimented by an additional new initiative—
the informal efforts of U.S. lawyers and judges who have personal relationships with
foreign counterparts, especially in Japan.

As globalization has accelerated over the past decade, international child abduc-
tion has been a slowly growing problem for all nation-states. The international child
abduction problem will only be exacerbated with the accelerating pace of
globalization, and international child abduction has markedly increased in recent
years.

At the same time, global business, commerce, and cultural exchange has brought
more and more U.S. lawyers and judges into working relationships that are rou-
tinely exercised outside the formal channels of USDOS foreign diplomacy and
USDOJ law enforcement diplomacy. I refer here to the multitude of U.S. lawyers
and judges (civilian, military, and government) who are in frequent, regular contact
with foreign lawyers and judges outside the formal channels of either USDOS for-
eign diplomacy or USDOJ law enforcement diplomacy.

I have personal knowledge of and experience with the power of informal net-
working by and between U.S. lawyers and judges and foreign lawyers and judges
who are involved in global business, commerce, and cultural exchange. I charac-
terize the array of informal proactive and remedial actions in this arena as “infor-
mal legal diplomacy.”Informal legal diplomacy cannot and should not be underesti-
mated as a tool to effect the return of U.S. citizen-children. If properly activated,
informal legal diplomacy may be the most powerful tool available to bring enough
pressure to bear that open cases are resolved.

Recommendation 3

USDOS foreign diplomacy to address international child abduction most
certainly should be continued at the highest levels, and as robustly as pos-
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sible, with a focus upon aggressive action to resolve the open cases that lan-
guish year after year.

Recommendation 4

USDOJ law enforcement diplomacy most certainly should be engaged to
open a new front from which to aggressively attack the international child
abduction problem. Again, the focus should be upon the open cases in which
the location of the U.S. citizen-child(ren) and the criminal perpetrator are
known because, to date, the criminal fugitive from U.S. justice has been
given safe haven in a foreign country.

Recommendation 5

USDOS foreign diplomacy and USDOJ law enforcement diplomacy should
unequivocally communicate (i.e. loudly, clearly, and often) that it is unac-
ceptable for any foreign nation to harbor a criminal kidnapping fugitive
from U.S. justice who has violated the human rights of the U.S. citizen-
child(ren) they abducted and their left-behind U.S. citizen-parent.

Recommendation 6

Informal legal diplomacy can and should be brought to bear on the prob-
lem by a USDOJ campaign to reach U.S. lawyers and judges, raise their
awareness of the international child abduction problem, and call upon them
to informally press upon their foreign counterparts for the return of U.S.
citizen-children illegally abducted in violation of U.S. law.

Recommendation 7

Recognize that a child has a human right to frequent, continuing, unfet-
tered access to each parent, so as to enjoy a meaningful parent-child rela-
tionship with each parent.

A child’s right to a meaningful parent-child relationship with each parent is a
human right of the first order, and fundamental to the dignity and well-being of
every human being. It follows that the first order of business for every government
is to protect the human rights of the child-citizen. Otherwise, the essential building
block upon which the society is based, the family, is weakened in a way that weak-
ens both the society-at-large and the government. Weakness in recovery of U.S. cit-
izen-children illegally abducted to foreign nations in violation of U.S. law signals a
weakness of national will that threatens U.S. national security.

Recommendation 8

Recognize “U.S. jurisdictional cases” as a subset of international child ab-
duction cases, as distinguished from “foreign jurisdictional cases.”

The population of worldwide international child abduction cases may be cat-
egorized in many ways. It is useful to consider a fact-based categorization stemming
from the fact-pattern underlying each individual case. Established “conflicts-of-laws”
principles of both U.S. domestic and international law operate so as to give jurisdic-
tional primacy to the nation that first asserts legal jurisdiction over both the
child(ren) and the subject matter of parental rights to possession of the child(ren).

For purposes of discussion in this paper, a “U.S. jurisdictional case” may be de-
fined as one in which—prior to the abduction—

e Each parent and their child(ren) were physically within the U.S., that is, within
the geographic jurisdiction of the United States;

e Each parent and their child(ren) were subject to the exercise by a U.S. court
of “personal jurisdiction” a/k/a “in personem jurisdiction”;

e Each parent and their child(ren) were subject to the exercise by a U.S. court
of “subject matter jurisdiction” over each parent-child relationship;a U.S. court
obtained personal jurisdiction over each parent and their child(ren);

e The U.S. court asserted subject matter jurisdiction over the parent-child rela-
tionship of each parent;

e The U.S. court adjudicated—as between the two parents—possession of the
child(ren); and

e The U.S. court entered written orders to give effect to the judgment—usually
including surrender of the child(ren)’s passport, specific restrictions on the
child(ren)’s travel outside to geographic jurisdiction of the U.S. court, etc.

For purposes of discussion in this paper, a “foreign jurisdictional case” may be
broadly defined as one that is not a “U.S. jurisdictional case,” that is, any case in
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which the facts prior to abduction of the child(ren) did not result in lawful exercise
by a U.S. court of personal jurisdiction over each parent and their child(ren) and
subject matter jurisdiction over the parent-child relationship of each parent.

The key and most conspicuous fact of the U.S. jurisdictional case is that the child
was kidnapped from within the U.S. and taken to a foreign country, so that U.S.
law has primacy and controls the disposition of the kidnapping case. In contrast,
the key and most conspicuous fact of the foreign jurisdictional case is that the child
was already outside the U.S. when kidnapped, so that U.S. law does not have pri-
macy and control the disposition of the kidnapping case.

Recommendation 9

Recognize that in a U. S. jurisdictional case, the U. S. court has no mean-
ingful authority to address a post-judgment international child abduction
unless and until both the perpetrator and the abducted child are physically
present before the court in the U.S. Consequently, an international child
abduction case is beyond the reach of the U. S. court to resolve without de-
cisive intervention by the United States.

When, in a U.S. jurisdictional case, a U.S. court has adjudicated—as between the
two parents—possession of the U.S. citizen-child(ren), and then there is an abduc-
tion to Japan, the act of abduction simultaneously constitutes:

e An act of civil contempt or criminal contempt, or both, of the U.S. civil court
orders—punishable by the U.S. court that entered the orders prior to the abduc-
tion—with fines or incarceration, or both;

e An act of criminal conduct punishable by U.S. criminal law enforcement au-
thorities (either state or federal, or both) with fines or incarceration, or both;

e An act of tortious interference with the parental rights of the left-behind U.S.
citizen-parent punishable un a U.S. civil court by a civil action for monetary
damages paid from the perpetrator to the left-behind U.S. citizen-parent.

However, none of these remedial measures is actionable unless and until both the
perpetrator and the abducted child are physically in the U.S. and present before the
U.S. court(s).

Consequently, an international child abduction case is beyond the reach of the
U.S. court (that obtained jurisdiction prior to the abduction) to resolve without deci-
sive intervention by the United States that results in the physical return of both
the perpetrator and the abducted child back to the U.S. court.

Recommendation 10

Recognize an international child abduction case is beyond the reach of
any U.S. citizen-parent to resolve without decisive intervention by the
United States.

When viewed from the perspective of a left-behind U.S. citizen-parent, a U.S. ju-
risdictional case is the most egregious kind of international child abduction case be-
cause the U.S. legal system failed in the first instance to protect and preserve their
parent-child relationship, and then that failure is compounded by the failure of U.S.
diplomatic and legal means to effect either the prompt recovery of their child(ren)
or the punishment of thecriminal fugitive who kidnapped the child(ren).

The manifest injustice of all of this is exacerbated when the U.S. citizen-child is
abducted to Japan because Japanese policy ignores lawful U.S. court orders and
gives refuge in Japan to the criminal fugitive.

In many U.S. jurisdictional cases, the left-behind U.S. citizen-parent knows where
in Japan the perpetrator is living with the abducted child(ren), but Japanese policy
allows the perpetrator to hide in plain sight behind a wall of protection built and
maintained by Japanese policy.

To date, that wall has been strong enough that no U.S. citizen-child abducted to
Japan has ever been returned by U.S. diplomatic or legal means. That is a sorry
state of affairs that must be ended at the earliest possible moment.

In every U.S. jurisdictional case, the left-behind U.S. citizen-parent has every
right to ask of their U.S. government why the reach of the United States of America
is too short or too weak to get their child(ren) back from Japan and punish the
criminal wrongdoer who took the child(ren).

Recommendation 11

Recognize that foreign jurisdictional cases have little basis for resolution
beyond the exercise of robust foreign diplomacy by USDOS. On the other
hand, U.S. jurisdictional cases not only have the exercise of robust foreign
diplomacy by USDOS as a basis for resolution, they also have as additional
basis for resolution the exercise of robust law enforcement diplomacy by
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USDOJ and the vigorous exercise of informal legal diplomacy by U.S. law-
yers and judges.

In every diplomacy context involving a U.S. jurisdictional case, the application of
well-established “conflicts-of-laws” principles will result in both a moral and legal
position favorable to the return of the perpetrator and abducted child(ren) to the
U.S. court that had lawfully established and exercised jurisdiction prior to the ab-
duction.

The conflicts-of-laws analysis is straightforward and may be simplistically sum-
marized as follows. Determine whether “personal jurisdiction” over each parent and
their child(ren) and “subject matter jurisdiction” over their parent-child relation-
ships were established in a U.S. court prior to the abduction of the child(ren).

If a U.S. court obtains jurisdiction and adjudicates parental rights prior to the ab-
duction without any competing jurisdictional claim from a foreign court, then use
existing law enforcement mechanisms (such as U.S.F.B.I. and Interpol arrest war-
rants) to effect arrest of the perpetrator wherever they may be found.

Upon arrest of the perpetrator, then use existing law enforcement mechanisms
(e.g. international “extradition” principles) to obtain return of the perpetrator to the
U.S. court that had jurisdiction over the child(ren) prior to the abduction.

If both a U.S. court and a foreign court assert jurisdiction over the same
child(ren), then use existing international “conflicts-of-laws” principles to resolve the
conflicting claims of jurisdiction.

Recommendation 12

Recognize that in a U. S. jurisdictional case, the perpetrator is aided and
abetted in the actual abduction by various accomplices who should be ag-
gressively identified, located, arrested, and punished as criminal co-con-
spirators of the perpetrator.

USDOJ law enforcement officials at all levels should unequivocally communicate
(e loudly, clearly, and often) to U.S. federal, state, and local law enforcement agen-
cies:

e That it is unacceptable for anyone to aid, abet, or harbor a criminal kidnapping
fugitive from U.S. justice who has violated the human rights of the U.S. citizen-
child(ren) they abducted and their left-behind U.S. citizen-parent;

e That U.S. federal, state, and local law enforcement agencies should aggressively
investigate and prosecute international child abduction cases as high law en-
forcement priority;

e That arrest, extradition, and prosecution of criminal kidnapping perpetrators
(and their accomplices) by both U.S. and foreign law enforcement authorities
executing U.S.F.B.I. and Interpol warrants should routinely occur as a matter
of reciprocity among all nation-states;

e That conspicuous, aggressive investigation and prosecution of international
child abduction cases by U.S. federal, state, and local law enforcement agencies
will serve as the best deterrent of future international child abduction cases;
and

e That the USDOJ expects full cooperation on international child abduction cases
from not only foreign law enforcement authorities, but also U.S. federal, state,
and local law enforcement authorities.Constitutional rights of parent and child

While the Constitutional rights of each U.S. citizen-parent and each abducted U.S.
citizen-child is a subject beyond the scope of this paper, it is noteworthy that in var-
ious contexts, the Supreme Court of the United States has recognized and protected
parental rights under the First, Fourth, Fifth, Ninth, and Fourteenth Amendments
of the United States Constitution.

Throughout the modern era, the Supreme Court of the United States has consist-
ently emphasized the importance of the family and repeatedly described the rights
of citizens in parenting and family rights as “fundamental” or “basic civil rights.”

e “[T]he right ‘to marry, establish a home and bring up children,’ ... and ‘the lib-
erty to direct the upbringing and education of children,” ... are among ‘the basic
civil rights of man.’” Griswold v. Connecticut, 381 U.S. 479, 503 (1965) (Mr.
Justice White, concurring.)

e “The rights to conceive and to raise one’s children have been deemed essential
... basic civil rights of man ... far more precious ... than property rights ...
It is cardinal with us that the custody, care, and nurture of the child reside first
in the parents. ... The integrity of the family unit has found protection in the
Due Process clause of the Fourteenth Amendment, ... the Equal Protection
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Clause of the Fourteenth Amendment, and the Ninth Amendment ...” (citations
omitted). Stanley v. Illinois, 405 U.S. 645, 651 (1972).

e “[TThe rights of fatherhood and family were regarded as essential and basic civil
rights of man.” Viandis v. Kline, 412 U.S. 441, 461 (1973) (Dissent of Mr. Chief
Justice Burger and Mr. Justice Rehnquist).

e “The rights to conceive and to raise one’s children have been deemed ‘essential,’.
‘basic civil rights of man,” Weinberger v. Salfi, 422 U.S. 749, 771 (1975).

e “[Olne of the ‘basic civil rights of man’ is the right to marry and procreate.” (ci-
tations omitted) Cleburne v. Cleburne Living Center, Inc., 473 U.S. 432, 463
(1985).

e “[TThe liberty ... to direct the upbringing and education of children, ... are
among ‘the basic civil rights of man.” ” Thornburgh v. American Coll. of Obst.
& Gyn., 476 U.S. 747, 773 (1986) (Mr. Justice Stevens, concurring).

e “The rights to conceive and to raise one’s children have been deemed ‘essential,’
... ‘basic civil rights of man,” (citations omitted.) Hodgson v. Minnesota, 497
U.S. 417, 447 (1990).

e “[Ilt cannot now be doubted that the Due Process Clause of the Fourteenth
Amendment protects the fundamental right of parents to make decisions con-
cerning the care, custody, and control of their children.” Troxel v. Granville, 530
U.S. 57, 65-66 (2000).

Recommendation 13

It is axiomatic that in the American system of justice the parent-child re-
lationship of each parent and child is protected as a fundamental right of
Constitutional proportions. More so than any other category of fundamental
rights recognized in American law, the human rights of each abducted U.S.
citizen-child and each left-behind U.S. citizen-parent deserve protection by
the United States. Yet, in the typical international child abduction case,
these Constitutional rights are extinguished by abduction of the child and
they remain extinguished unless and until the abducted U.S. citizen-child
is returned to their left-behind U.S. citizen-parent. The United States of
America can and should use every possible means to resolve open inter-
national child abduction cases as an urgent law enforcement priority.

Recommendation 14

Recognize the need for USDOJ to establish and maintain an official, cen-
tral data repository and clearinghouse for data related to both at-risk and
abducted U.S. citizen-child(ren).

As a function of USDOJ law enforcement duties, USDOJ should establish an offi-
cial, central repository and clearinghouse for data related to both at-risk and ab-
ducted U.S. citizen-child(ren), including a registry for U.S. court orders that in any
way restrict travel by U.S. citizen-child(ren) outside the United States.

The utility of the registry would be multi-faceted. For example, the same registry
could serve a public notice function, and as a point of reference for any exit control
officer or consular official to learn of U.S. court orders for passport surrender, and
as an authoritative resource for both domestic and foreign law enforcement per-
Sﬁnlr&el to determine the status of any particular at-risk or abducted U.S. citizen-
child.

Once the functions of the registry are defined, its existence should be widely com-
municated to judges, lawyers, and U.S. federal, state, and local law enforcement
agencies, so they are aware of the registry as a resource.

Recommendation 15

Recognize the need for enhanced exit controls over the departure from the
United States of minor U.S. citizen-children in international travel.

In the recent Federal Aviation Administration (FAA) Reauthorization Act, Section
809 required the Comptroller General to study and report to Congress “ ... to help
determine how the [FAA] ... could better ensure the collaboration and cooperation
of air carriers ... and relevant Federal agencies to develop and enforce child safety
controls for adults traveling internationally with children.”

The Commission should make a written request to the Comptroller General as to
the status of the study and report to Congress. If the report has been submitted
to Congress, the Commission should issue a press release identifying the study and
report and how members of the press and public may obtain a copy. If the report
has not yet been submitted to Congress, the Commission should make a formal writ-
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ten request for the Comptroller General to make every possible effort to expedite
completion of the study and submission of the report to Congress.

Recommendation 16

Recognize the critical role of the Tom Lantos Human Rights Commission
of the United States House of Representatives to sound the clarion call to
all U.S. governmental agencies for:

e Constant and unrelenting urgency in resolving the open case of each and every
kidnapped U.S. citizen-child;

e Dramatically enhanced and improved USDOS foreign diplomacy in open foreign
jurisdictional cases;

e New USDOJ law enforcement diplomacy in open U.S. jurisdictional cases;

e New informal legal diplomacy in all open cases, both foreign and U.S. jurisdic-
tional; and

e Decisive, proactive implementation of new safeguards to prevent new cases of
international abduction of U.S. citizen-children.

Conclusion

I sincerely appreciate the opportunity to offer my thoughts for the record of the
Hearing on International Child Abduction before the Tom Lantos Human Rights
Commission of the United States House of Representatives in Washington, D.C. on
2 December 2009. I urge the Commission to act with urgency to resolve all open
foreign and U.S. jurisdictional cases with dispatch.

Respectfully submitted,
Stanley Charles Thorne, Amarillo, Texas 79109

STATEMENT SUBMITTED BY BINDU PHILIPS

Mr. Chairman and distinguished members of the Committee, it is my honor and
privilege to submit this testimony for the record today and I thank you for taking
your valuable time to hear of my plight. My name is Bindu Philips and it is my
ardent hope that my story shall capture your attention today.

While I have held many roles in my life, none has been more meaningful to me
than that of motherhood. Twelve years ago, I was blessed to become a mother of
twin boys—my precious children, Albert Philip Jacob and Alfred William Jacob.
When my children were born my ex-husband, Sunil Jacob, and I made a joint deci-
sion that I would stay home with them and be their primary caretaker. I was an
active and loving mother in every aspect of our children’s lives. My children came
first in everything I did and in every decision I made.

Tragically, my world and that of my innocent children, was violently disrupted by
my ex-husband, Sunil Jacob in December of 2008, when he orchestrated the kidnap-
ping of the children during a vacation to India. I would note that the children, my
ex-husband and I are American citizens and that the children were born in America,
which is the only nation they identified with as home.

Sunil Jacob worked in the financial industry, and was laid off by his employer,
Citi Group, late in 2008. My ex-husband pressed me to agree to a family vacation
to India during the children’s winter break. My ex-husband was both physically and
emotionally abusive to me, and I feared the consequences of refusing him. I had
seen return plane tickets dated January 12, 2009, and I had every reason to believe
that we would be home in a few weeks to resume our life in the United States. Had
I known what would follow I would never have boarded that flight to India.

On reaching India I was not only physically and emotionally abused by my ex-
husband but also by his parents. I was finally, very cruelly separated from my chil-
dren with no means to communicate with them.

I could not bear the separation from my children and on learning that they were
admitted to a local school in India, I approached the Principal requesting that I be
allowed to see my children and I was granted permission. As soon as my ex-husband
learned about this, he transferred them to another school and gave the school strict
orders that neither the mother nor any of the maternal relatives should be allowed
to see or communicate with the children.

I contacted the U.S. Consulate in Chennai, India, for assistance. Yet absent an
grd%er granting me custody of the children, there was little that the consulate could

o for me.

I would like to point out that Sunil Jacob’s plan to kidnap the children and se-
quester them in India out of my reach was not a decision that was quickly or lightly
reached. Subsequent events showed how carefully he had planned his actions.
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Unable to communicate with the children, I ultimately returned to the United
States four months later on April 9, 2009. I literally came home to an empty house.
Our residence in Plainsboro was devoid of all furniture and possessions and both
cars were gone from the garage. While in India, my ex-husband had his 3 friends
strip the entire house of everything inside. They took everything, leaving me with
not even a single photograph of my children. He had not paid the mortgage on the
Plainsboro home, nor the utilities or nor an equity line of credit which he had trans-
ferred to India, and left me with this additional financial burden.

Heart broken and impoverished, I had to start from nothing and survived initially
on the graciousness of good people. My neighbors allowed me to move in with them
briefly and a local church gave me a car. Shortly thereafter, I found employment,
secured an apartment and purchased a car of my own.

Over the last four and a half years I continue to uncover information that shows
how deceptive my ex-husband Sunil Jacob is. The investigation reports from
Plainsboro Police Station show that he had planned the move to India as early as
March of 2008. He had communicated his intentions to the principal of the chil-
dren’s elementary school, without my knowledge. In November of 2008, one month
before the trip to India, Sunil Jacob obtained an Indian visa for him and the chil-
dren, known as OCI, Overseas Citizen of India that would allow him and the chil-
dren to stay for an extended period of time in India, since the children are American
citizens and without the OCI visa they can stay in India only for 6 months. Indian
OCI visa is granted to minor children only after the approval of both parents. Sunil
Jacob obtained this visa by fraudulent means as I have not signed on any OCI ap-
plication for my children. Sunil Jacob, an American citizen, deceptively abducted my
American citizen children and is staying in India, out of my reach and that of the
Hague Convention, indefinitely. (Please note India does not honor dual citizenship.)
I came to know that he has two software firms in India and recently got information
that he is also the owner of a resort in India that was registered in 2007; that’s
when we were still married. I also came to know that he has remarried. In 2013,
Sunil Jacob’s family member confirmed with the Plainsboro police that the separa-
tion of the children from me was planned well in advance.

Frustrated but determined, on May 14, 2009, I filed a petition with the Superior
Court of NJ for custody of our children. Sunil Jacob tried to delay the matter by
arguing that the U.S. did not have jurisdiction to hear the case, but the American
Courts, both at the superior court and appellate levels, have held that jurisdiction
was indeed proper in the Superior Court Family Part. My ex-husband was in con-
tempt of the court order granting me parenting time over the children’ winter break
although he participated in this hearing over the phone. The flight information was
conveyed to Sunil Jacob by the U.S. consulate, my American attorney, my father
and me. The Honorable Superior Court of New Jersey granted me residential and
legal custody of the children. The Plainsboro police and FBI have issued arrest war-
rants against Sunil Jacob. Please note in 2007, while Sunil Jacob was working at
Citi Group, he was involved in an unknown incident at his office that resulted in
an FBI enquiry on him.

It is significant that the Honorable Barry A. Weisberg, Judge of the Superior
Court Family Part in New Jersey, not only granted me sole custody of the children
and demanded their immediate return to the United States, but also held that Sunil
Jacob must comply with a psychiatric evaluation and a risk assessment upon his
return of the children. Clearly, Judge Weisberg, an experienced jurist in the Family
Part, felt that Sunil Jacob’s conduct was evidently that of a man who was disturbed.
I fear for the safety of our children and their emotional wellbeing in their father’s
care.

Despite having kidnapped our children, Sunil Jacob filed for custody of the chil-
dren in the Indian Courts after the U.S child custody was filed. This case is cur-
rently pending at the Honorable Supreme Court of India. In addition to wrongfully
keeping the children from me, Sunil Jacob has thwarted every effort I have made
to even speak to our children and let them know that I love them. Beyond the kid-
napping, Sunil Jacob continues to file false court cases against members of my fam-
ily and me in India and is brain washing and alienating the children from their own
mother. He believes that if his campaign of harassment becomes too much to bear,
we will back away from the quest for me to regain custody of our children. He must
learn that this will not happen; he must be held accountable for his reprehensible
actions.

On my children’s birthday in December 2013, I had birthday wishes published in
a local Indian newspaper, since Sunil Jacob has not allowed me to communicate
with my children even on their birthday. I also created a website (http:/
albertalfredbindu.blogspot.com/) so that I could send my love, motherly advice and
let my children know that I am trying my best to be reunited with them. Sunil
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Jacob filed two more Indian court cases on me in December and obtained a court
order preventing me from posting new messages on the website. He manages to get
court orders and then drags the court case for years. The Superior Court of New
Jersey awarded me sole legal and residential custody of the children in December
2009 and I am not able to see or communicate or even post messages to my own
beloved children.

I have put everything I have into my mission to be reunited with my children.
I have rebuilt myself financially and made a viable career path for myself. I have
made a new home for the children to return to, as I was forced to sell the marital
home to satisfy the debts my ex-husband created. It must be remembered that
America is the children’s home—it is where they were born, where the children they
lived. They must be brought home to American soil. I implore the Senate to assist
me in righting the wrongs that have been done to the children and me by my x-
husband, Sunil Jacob.

Every day I awaken to the heart-wrenching reality that I am separated from the
children that I love more than anything in the world. I have done everything that
I can think to do in this nightmarish situation, and I will never give up on my chil-
dren. Yet, I am here because I can no longer fight the good fight on my own. I re-
spectfully request that you, the members of the Senate, help me to make my voice
heard in a way that shall be meaningful and allow me to be reunited with my chil-
dren who need the love and nurturing of their mother

Please help me to end this nightmare that Sunil Jacob has created for my family.
Please help my precious children and me—I do not want to know and cannot imag-
ine a meaningful life without them. Please act not just for the benefit of two inno-
cent children and their broken-hearted mother; please think of all the other children
and parents caught in similar nightmarish situations due to hostile-minded parents
who abduct children to overseas nations.

I thank Senator Robert Menendez and Congressman Chris Smith for being cham-
pions for the noble cause of reuniting the children with their left behind parents.

Thank you from the bottom of my heart for accepting my humble and fervent plea
during your otherwise pressing schedules. I shall always be grateful for this time
and for the opportunity to share my story and that of my children.

REVIEW OF ACCULTURATION PSYCHOLOGY RESEARCH

Prepared by Sarah L. Lyons Doctoral Candidate in Psychology,
University of Maryland, College Park

Many international parental abduction cases involve bicultural children who are
moved from the country of one parent to the country of the other. An extensive psy-
chological literature speaks to the psychological consequences of negotiating cultural
identities, although this research has not been applied to the issue of international
parental abduction.

Acculturation is widely defined as “those phenomena which result when groups
of individuals having different cultures come into continuous first-hand contact,
with subsequent changes in the original culture patterns of either or both groups.”!
. In other words, acculturation is a process that one undergoes during ongoing expo-
sure to multiple cultures, and it applies to immigrants, refugees, sojourners, and ex-
patriates. It is also relevant for children of immigrants and bicultural individuals
whose parents come from different cultural backgrounds.Individual modes of accul-
turation have been described in terms of an acculturation strategy framework.23 In-
dividuals display preferences for:

e How much they wish to maintain ties with their culture of origin, or heritage
culture

e The extent to which they want to have contact with people outside their cul-
tural group and participate in the mainstream society of the culture of settle-
ment, or host culture

Preferences for these two dimensions are reflected in attitudes and behavior
across a number of domains such as culture, customs, language, values, neighbor-
hood community, marriage, and employment . Acculturation strategies have fre-
%uentlg been described in terms of four categories developed by psychologist John

erry:

o Assimilation: These individuals primarily value participating in the larger host
society and forgo contact with their culture of origin community. They identify
with being a national of the country of settlement and may have abandoned
their family’s cultural traditions or only speak the language of the host society.
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o Separation: These individuals prioritize contact with their culture of origin com-
munity and decline to participate in mainstream society. These individuals may
be reluctant to adopt new customs or traditions and prefer not to socialize with
people who do not belong to their own cultural group.

e Integration: These individuals seek to participate in the larger society while also
maintaining cultural values, norms and customs from their culture of origin.
These individuals are able to experience belongingness in the mainstream com-
munity while not sacrificing their heritage culture.

o Marginalization: These individuals are not interested in maintaining their cul-
ture of origin or forming relationships with others outside the cultural commu-
nity.6235 They lack a sense of belongingness to either culture and do not feel
as 1f they fit in.
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Figure 1. Berry’s Acculturation Model

Outcomes for Acculturation Strategies

Decades of research have illuminated outcomes for each of these strategies. Across
various studies of immigrants, integration is typically found to be the most pre-
ferred of the acculturation strategies, and marginalization the least preferred.”
These strategies are associated with a number of psychological, health and life out-
comes. The outcomes of acculturation strategies are often discussed in terms of psy-
chological (i.e., well-being, mental health) and sociocultural (i.e., ease in social situa-
tions) adaptation.8?

Across the board, integration has repeatedly been associated with psychological
well-being and is related to less acculturative stress, which is the psychological im-
pact of adaptation to a new culture.1911 Integration is also related to positive long-
term health outcomes,!210 greater psychological and sociological adaptation includ-
ing school adjustment and behavior issuesix, and higher self-esteem as compared to
the separation or marginalization strategies .

In comparison, marginalization is linked with a number of negative outcomes.
Marginalization has been related to alienation, psychosomatic stress and deviance,
including delinquency, substance and familial abuse.® Marginalization has been as-
sociated with personality characteristics such as high unsociability, neuroticism,
anxiety, and closed-mindedness.12 The marginalized are also susceptible to the expe-
rience of anomie, which refers to a sense of instability or uncertainty that comes
from a lack of purpose.l4

The assimilation and separation strategies are more or less beneficial depending
on the context. The separation and assimilation strategies fulfill certain
belongingness needs that can help diminish the effects of acculturative stress; hav-
ing a sense of community and a social support system in place prepares individuals
to contend with personal hardships.l> However, each of the strategies comes with
drawbacks as a consequence of alienation from either the host or heritage culture.
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Assimilation into the mainstream culture distances the immigrant from their herit-
age culture, and can lead to ethnic- and self-hatred.1® Assimilation has been associ-
ated with disorders such as depression, substance abuse and anorexia, delinquency
and family conflict.1718 However, separation has also been associated with depres-
sion, obsessive-compulsive disorder and withdrawal,1® general dissatisfaction in life,
as well as negative life events like divorce and hospitalizations.20 The separation
strategy keeps immigrants from feeling comfortable and competent in their new en-
vironment, and can lead to loneliness and isolation.16

Contextual Factors Surrounding Acculturation Strategies and Outcomes

It is implied that an acculturation strategy is a matter of choice; the individual
prefers to associate with one culture or another. In fact, immigrants’ choice of accul-
turation strategy is constrained by the options for socialization in their environ-
ment. The individual’s acculturation strategy in some part depends on the climate
of the host society. For a person to endorse the separation strategy there must be
a community of other individuals from the heritage culture; for a person to endorse
the assimilation strategy, the host society must demonstrate willingness to incor-
porate immigrants as members of their society. National policies and institutional
ideologies to some extent constrain the acculturation choice of immigrants.215 Soci-
eties that are receptive to multiculturalism encourage integration strategies; soci-
eties that subscribe to the “melting pot” metaphor of immigration are likely to
produce assimilation strategies; societies where minority groups are segregated from
the rest of society will result in the adoption of the separation strategy; finally, soci-
eties that are not welcoming to immigrants (i.e., have no immigrant communities)
and have excluded them from participating in mainstream society will force individ-
uals into the marginalization strategy.

Many factors beyond acculturation strategy influence immigrants’ adjustment to
society and level of acculturative stress. Adjustment is related to age of immigra-
tion, in that it is easier to adapt to a new environment at a younger age, although
adolescents may struggle with identity issues.610 Cultural distance between the cul-
ture of origin and culture of settlement also plays a role; for cultures different across
dimensions such as values, norms and religious beliefs, adjustment is more chal-
lenging. There are gender differences in adjustment patterns; females have a more
difficult time than males due to different definitions of gender roles across cultural
contexts. Education affects the process as well; individuals who are more highly edu-
cated have more job mobility and possess higher status, and also may be equipped
with better tools to handle acculturative stress.610 Finally, individual characteristics
related to personality, psychopathology and self-esteem act as protective or risk fac-
tors against acculturative stress.®10 It is important to note that despite challenges
inherent in the acculturation process, many immigrants are actually better off than
their native-born peers with respect to outcomes such as health, education and
criminal behavior, a phenomenon known as the immigrant paradox.16

Given that international parental child abduction is a multinational issue and
each case is characterized by unique circumstances, the previously described out-
comes for acculturating individuals are likely to depend on a number of cultural and
individual factors.
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