
ANNEX 3: 
Key Documents related to the U.S.-Guatemala Asylum Cooperative Agreement 
 Document 1: Attorney General’s Determination 



  
 

 



 Document 2: DHS’ Determination 



 

     



Document 3: Diplomatic cable: U.S. Embassy Guatemala Assessment of the 
Guatemalan Asylum System 

UNCLASSIFIED 

 

MRN: 19 GUATEMALA 536 
Date/DTG: Jun 12, 2019 / 121741Z JUN 19 
From: AMEMBASSY GUATEMALA 
Action: WASHDC, SECSTATE ROUTINE 
E.O.: 13526 
TAGS: PREL, PREF, PHUM, SMIG, KCOM, GT 
Captions: SENSITIVE 
Reference: 19 STATE 61360 
Subject: Assessment of the Guatemalan Asylum System 

  

 

1.  (U) Post provides the following responses to the request in Ref A for information on the Guatemalan 

Asylum System.  The Director for the Guatemalan Institute for Migration, the United Nations High 

Commissioner for Refugees (UNHCR) Regional Representative and local UNHCR Protection Officer 

provided information for the responses.   

(SBU) Eligibility to Apply for Asylum in Guatemala: 

  

• Where can asylum seekers apply for relief in Guatemala? 

 

Asylum seekers can apply at the Guatemalan Institute for Migration (IGM) office in Guatemala 

City, and at any land, sea, or air port of entry.  

• Is there a deadline or fee to apply? 

  

No, there is no deadline or fee.  Though it is not codified, IGM told Post that the National Police 

(PNC) are trained to bring anyone that wants to claim asylum to the IGM offices. 

• Are asylum seekers protected from return while their application is pending? 

  

Yes, while asylum seekers wait for adjudication, they receive temporary permanent residency 

(Article 17 subparagraph (c) of the Rules of Procedure for Refugee Status). 

  

(SBU) Access to Information and Assistance: 

  

• What kind of information does the Guatemalan government provide to asylum seekers regarding 

the process to apply for asylum or equivalent protection? 

 

SBU 



 

IGM said applicants receive information about legal status and how and when to appear for an 

interview at IGM.  “After the border agent or IGM official accepts a verbal or oral request for 

asylum, they immediately transmit it in writing to CONARE’s IGM support staff.  After IGM 

support staff receive the written request, they provide guidance to the asylum applicant on the 

application procedures.  CONARE’s IGM support staff give the applicant the application form 

and schedules an appointment for a personal interview regarding their claim,” (Migration 

Authority Agreement, Title II, Chapter II, Article 17).    

According to IGM, at ports of entry, the border agent provides basic information regarding the 

asylum process to the asylum seeker.  Post cannot confirm the consistency or quality of the 

information officials provide.  If the applicant applies at IGM in Guatemala City, case officers 

who focus specifically on asylum cases handle the case.   

• Are asylum seekers permitted access to an interpreter (if necessary), other explanatory assistance, 

and/or counsel during the application process? 

 

Yes, but IGM said it currently has only English-language interpretation services available.  Most 

applicants are from Spanish-speaking countries.  However, IGM also receives a number of 

applications from the Middle East.  It would like to expand its interpretation services to include 

Arabic.   

• What kind of accommodations are provided to unaccompanied children or persons with 
disabilities? 

The Secretariat for Social Welfare provides shelter for unaccompanied children, while IGM 
works with the Solicitor General’s Office to make a determination on the children’s asylum 

applications, usually denying asylum and returning children to their home countries.  There are no 

special protections for persons with disability under the law.  IGM told Post it prioritizes cases for 

the elderly and others with special considerations.   

• Do asylum seekers in Guatemala have access to social services or the right to work while they 

wait for asylum claims to be adjudicated? 

  

Asylum seekers are granted work permits according to Article 8 of the Rules of Procedure for 

Refugee Status, and Articles 6, 48, 53, 84 and 101 of the Migration Code.  Asylum seekers 

receive a provisional permit that gives them access to health services and primary and secondary 

education.  However, employment in the formal sector in Guatemala can be hard to find, as is the 

case for the general Guatemalan population.  Claimants receive medical insurance through their 

employer, and without insurance, medical attention is limited to emergencies only.   

According to UNHCR, despite legal entitlement, documentation issued to refugees lacks 

recognition by many public and private institutions, including banks.  The new Migration 

Authority Agreement, which comes into effect in August, recognizes the role of the Guatemalan 

National Registry of Persons (RENAP) in issuing documents to asylum seekers.  Having 

identification documents issued by RENAP should improve their recognition.  

(SBU) Refugee Status Determination Procedures: 

  

• Who bears the burden of proof?  What is the relevant evidentiary standard? 



 

The Rules of Procedure for Refugee Status do not specifically address who bears responsibility 

for burden of proof.  CONARE consists of working-level technical representatives from the 

Ministries of Government, Labor and Social Development, Foreign Affairs, and a representative 

of the IGM director.  CONARE’s primary function is to make a technical recommendation to the 

National Migration Authority (AMN) to approve or deny a case, based on its assessment of 

whether the case meets burden of proof.       

The representatives in CONARE remain on the payrolls of their respective ministries.  According 

to UNHCR, CONARE has a principal participant and stand-in from each institution.  Currently 

none of these people is dedicated to the council full-time and asylum is only one of their many 

portfolios.   

CONARE has met three to four times to draft recommendations on asylum cases since March 

2019, when the Rules of Procedure for Refugee Status came into effect.  It has made about 30 

determinations: 20 recommending asylum and five to ten recommending refusal.  UNHCR told 

Post historically Guatemala approves 90-95% of asylum claims.  Although council members have 

UNHCR training on legitimacy guidelines, UNHCR said the council probably made 

determinations on the first 30 cases based on “gut decision” and would need more training in 

evidentiary standards.  CONARE has invited UNHCR to attend meetings this month to observe 

its process. 

Before CONARE makes recommendations, investigators on IGM’s payroll and seconded to 

CONARE collect information to verify the veracity of the claim.  Investigators will ask the 

applicant to obtain proof of citizenship from his or her respective consulate in Guatemala if the 

claimant has no valid ID.  Investigators will then verify the residence of the claimant with country 

officials and the level of threat in that area.  Investigators run an INTERPOL background check 

on the claimant and seek to obtain police records from the country of origin, if available.  The 

investigators provide information to CONARE to help corroborate or disprove the applicant’s 

claim as well as highlight cases of blatant criminality or terrorism.  CONARE can ask 

investigators to gather more information before making a recommendation for approval or denial 

of the case. 

• Are there any limitations on the types of evidence that the asylum seeker can introduce? 

  

No. 

• Does Guatemalan law incorporate the definition of “refugee” from Article 1 of the Refugee 

Convention? 

  

The Migration Authority Agreement, Title I, Article 4 lays out three different profiles for who 

may request asylum in Guatemala.  The first definition mirrors the convention definition of an 

asylee.  

• Does the Government of Guatemala exclude asylum seekers from protection on any basis other 

than those provided for in Articles 1 and 33(2) of the Refugee Convention? 

 

No. 

• Does Guatemalan law protect individuals from return to torture?  If so, does Guatemalan law 

incorporate the standard from Article 3 of the Convention Against Torture? 



 

  

The Migration Code does not clearly state a prohibition against returning individuals who may 

face torture.  However, IGM said Guatemala considers the Convention Against Torture and all 

other conventions in its asylum processing.  UNHCR confirmed that Guatemala follows all 

conventions in practice.  According to IGM, Guatemalan law cannot run against these 

conventions without full declaration of intent to abandon the convention and subsequent 

congressional approval.    

• Who is responsible for making the final determination about asylum? 

  

The National Migration Authority (AMN) makes the final decision on asylum cases and 

ultimately grants asylum.  CONARE, as a technical body, assesses the evidence and makes a 

recommendation to AMN, as the political body, to approve or deny an asylum claim.  AMN is 

composed of seven governmental institutions: four ministries, the Guatemalan Institute for 

Migration (IGM), the Council for Guatemalan Migrants, and the Office of the Vice-President as 

the head.  Like CONARE, AMN has a principal participant and stand-in from each institution, 

none of whom is full-time dedicated to asylum determinations.   

AMN has not met since the March 2019 Rules of Procedure for Refugee Status came into effect, 

and therefore has not reviewed CONARE’s recommendations on 30 asylum cases.  Until AMN 

reviews CONARE’s recommendations and makes a decision to approve or deny these cases, 

they remain pending.  It is unclear whether CONARE will present a single recommendation for 

each case or each board member will submit individual recommendations to his or her agency 

counterpart on the AMN.  UNHCR is encouraging the Guatemalan government to streamline 

this process as much as possible.     

(SBU) Appeal Rights: 

• If a claim is denied, is the applicant informed of the grounds of the decision in writing? 

  

Yes, CONARE is responsible for notifying the applicant of the final decision to approve or deny 

a claim after AMN makes its final determination.  There is no requirement in the law that 

CONARE provide a justification for a denial.   

• Is there a mechanism to appeal asylum determinations? 

  

Yes.  Asylum seekers have ten days to appeal the denial to the AMN, through a legal action 

called recurso de reposicion.  The AMN must uphold, overturn, or modify the decision within 

five days.  Although the Migration Code does not clearly set out the option, asylum seekers could 

also file a petition for amparo, a legal remedy that challenges the constitutionality of the denial 

and acts as a stay. 

(SBU) Nature of Protection Granted: 

  

• What rights or benefits are provided to foreign nationals who are granted asylum or equivalent 

protection under Guatemalan law? 

  

Asylees have the right to a national identification card in order to access education, health 

services, and work permits.  They receive a separate legal status as an asylee, after which they can 

apply for permanent residency under certain circumstances. 



 

(SBU) Capacity of the National Migration Authority (AMN) and the National Refugee Commission 

(CONARE): 

  

• How many asylum claims does the Government of Guatemala adjudicate per year?  

  

IGM handles approximately 100-150 asylum cases per year that proceed past the initial interview.  

IGM currently has over 400 pending asylum cases.  IGM and CONARE were unable to work on 

cases for over a year while the Rules of Procedure for Refugee Status were being drafted.  As of 

March 2019, there was a backlog of 210 cases.  Though CONARE has been able to make about 

30 recommendations since March, the AMN has not reached a decision on these cases.  IGM and 

CONARE have created a plan to work through the backlog by the end of the calendar year.  

CONARE will meet biweekly instead of monthly over the next few months to make 

recommendations on the backlogged cases.  Historically, Guatemala has had capacity to process 

about 100-150 cases per year.        

• With increased assistance, how many asylum claims could Guatemala reasonably be expected to 

adjudicate per year? 

  

The Office of International Migration Relations (ORMI), a specialized unit within the IGM, 

handles asylum claims.  ORMI has three caseworkers, three investigators seconded to CONARE, 

and one supervisor to complete asylum casework.  IGM said ORMI staffing was sufficient to 

complete the current average of 100-150 cases yearly, after completing the 210 cases in backlog.  

IGM said it could complete investigations within 30 days and send cases to CONARE within 3-4 

months without a backlog.   

Under the new Migration Authority Agreement, the entire National Migration Authority (AMN), 

including IGM, is moving out of the Ministry of Government in August to become a 

“decentralized entity.”  UNHCR explained that ORMI would disappear, and responsibility for 

asylum processing would fall under a new Sub-Department for International Migration Relations.  

According to IGM and UNHCR, the new budget is still in negotiation, but IGM believes funding 

and resources would increase for asylum processing under this new entity.  IGM continues to ask 

for technical assistance to hire psychologists and interpreters and update databases.   

• Do asylum decision-makers receive training, including about non-refoulement obligations, and 

are there safeguards against corruption?   

  

According to UNHCR, no cases of refoulement have been reported in Guatemala.   According to 

IGM, all border officers receive training on initial processing of asylum claims including non-

refoulement obligations.  IGM told Post that border officers must submit all claims to IGM, but 

also said border officers were trained to decide if the claimant’s initial reason for asylum was 

valid to begin a case.  IGM was unable to clarify the level of oversight over the officer’s initial 

decision at ports of entry.   

(SBU) UNHCR: 

  

• Why has UNHCR assessed that Guatemala’s Migration Code does not provide sufficient 

safeguards against refoulement? 

  



 

UNCHR said that, while on the whole, the Migration Code is a positive step, some provisions 

may not be fully compatible with the principles of non-refoulement and nonpenalization for 

irregular entry. Specifically, Article 46 leaves some ambiguity with respect to UNHCR’s role in 

preventing refoulement.  Article 50 states that asylum seekers will not face criminal charges due 

to irregular entry, however they will have to pay administrative fines and may also be deported 

from Guatemala.  

• Does the Government of Guatemala have a Memorandum of Understanding with UNHCR that 

outlines the government’s cooperation with UNHCR on issues including technical assistance on 

and monitoring of refugee protection, access to refugees and asylum seekers in detention, and 

provision of basic services and assistance to refugees and asylum seekers?  If so, please share a 

copy. 

  

Currently UNHCR operates in Guatemala under the general UNDP framework and does not have 

a headquarters agreement with the Government of Guatemala.  In December 2015, UNHCR and 

the Ministry of Foreign Affairs signed a MoU that includes various commitments to strengthen 

the asylum system in Guatemala.  However, it expired in December 2017.  UNHCR has proposed 

an extension of that MoU or a formal engagement with the Government, which has not 

materialized thus far.  Following a meeting between the UNHCR Regional Representative and the 

Vice President last month, UNCHR has formally offered to sign a MoU with the AMN to 

strengthen their asylum capacity, to which it has not yet received a reply. 

(SBU) Other Factors for Consideration 

  

• Ratification of Safe Third Country Agreement in Guatemala 

Post reached out to a former Solicitor General and a former Foreign Minister to determine if the 

Guatemalan congress would need to ratify a Safe Third Country Agreement.  Both stated that 

they believe congressional ratification is necessary since the Guatemalan state would assume 

responsibility for individuals requesting asylum as well as the fact that it would be assuming a 

series of responsibilities to their countries of origin.  In addition, article 171 of the Guatemalan 

constitution requires congressional ratification of international agreements that “affect the 

existing laws where this Constitution may require the same majority of votes”;  that create a 

financial obligation for the state that is either equal to one percent of the budget or an 

indeterminate amount; or that result in the state submitting itself to international jurisdiction or an 

international judicial decision.   

• Crime Statistics and Security 

Guatemala’s homicide rate in 2018 was about 22 per 100,000 inhabitants.  In 2018, the police 

reported approximately 3,881 homicides, 4,246 aggravated assaults, and over 2,500 missing 
persons. Despite the slight downward trend, Guatemala remains among the most dangerous 
countries in the world, according to several security providers. Endemic poverty, an abundance of 
weapons, a legacy of societal violence, and the presence of organized criminal gangs Barrio 18 

(18th Street) and Mara Salvatrucha (MS13) all contribute to the violent crime. Guatemala’s high 
murder rate appears driven by narco-trafficking activity, gang-related violence, a heavily armed 
population, and police/judicial system unable to hold many criminals accountable. 
 

Extortion is extremely common and effects all sectors of society with public bus and taxi drivers 
being the easiest and most common victims.  However, small businesses, the U.S. private sector, 



 

as well as local national employees of the U.S. Embassy were all frequent targets in 2018. The 
gangs also target schoolchildren, street vendors, and private citizens. Although in recent years the 

number of reported extortions increased, most incidents are still unreported. Gang members usually 
punish non-compliant victims with violent assault or murder, and their family members are also 
victimized as punishment.  
According to official government crime statistics, sexual assault numbers slightly decreased from 

551 in 2017 to 527 in 2018. The Embassy believes, however, that the actual numbers of sexual 
assaults are far greater; cultural stigmas and sporadic police presence in rural areas cause significant 
underreporting. (Guatemala 2019 Crime and Safety Report. OSAC. 
https://www.osac.gov/Content/Report/5f31517e-62bb-4f2c-8956-15f4aeaab930) 
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