BUSINESS MEETING

Wednesday, January 24, 2024

U.S. SENATE,
COMMITTEE ON FOREIGN RELATIONS,
Washington, DC.

The Committee met, pursuant to notice, at 10:06 a.m., in S-116, The
Capitol, Hon. Benjamin L. Cardin, Chairman of the Committee, presiding.

Present: Senators Cardin [presiding], Menendez, Shaheen, Coons,
Murphy, Kaine, Merkley, Booker, Schatz, Van Hollen, Duckworth, Risch,
Romney, Ricketts, and Paul.

OPENING STATEMENT OF HON. BENJAMIN L. CARDIN,
U.S. SENATOR FROM MARYLAND

The Chairman: The business meeting of the Senate Foreign Relations
Committee will come to order.

This is a very important business meeting because it will be the last that
we have Brandon Yoder on our staff as he is moving on. So first, let me just
acknowledge Brandon's extraordinary work on our Committee. We put so
much on staff, and Brandon has been our principal staff person for the
Western Hemisphere, Global Economic Policy, International Counterterrorism,
and Law Enforcement. He has been with us for 10-and-a-half years. He is
responsible for the drafting and the passing of major legislation in so many
different areas, including illicit fentanyl and for implementing U.S. policies
towards Ecuador, Haiti, Nicaragua, Venezuela, and the list goes on and on and

on.



[ am not surprised that he was such an effective staff person considering
his roots in Maryland. He is a Blue Jay.

[Laughter.]

The Chairman: He graduated from Johns Hopkins University. But on a
personal note, Brandon helped me understand the issues we have in Central
America during the visit I was able to do with him and be embedded with the
FBI in regard to gang activities in Central America. His expertise and help on
that trip was incredibly important to me. And then more recently, with Senator
Menendez, we had his expertise on our visit to Ecuador, Colombia, and
Argentina.

He is moving on to be the Deputy Assistant Secretary of the Bureau of
International Narcotics and Law Enforcement. We know that he will continue
his public service. And, Brandon, we just want to wish you the best. Thank
you, Brandon.

[Applause.]

The Chairman: On that issue, let me yield to Senator Menendez.

Senator Menendez: Well, thank you, Mr. Chairman. Just let me add,
one of the best choices I ever made is having Brandon Yoder join the Senate
Foreign Relations Committee. [ view him as the premier individual in terms of
knowledge on the Western Hemisphere and all of its dimensions. And he is
someone who understands the intersection of policy, politics, and process. Not

everybody gets all three elements of what is necessary to make something



happen. He does. So it will be a loss for the Committee, a gain for the
administration, and I want to join you in wishing him the best of luck.

The Chairman: Today, we are considering eight nominations, one bill,
and Foreign Service Lists. I am very pleased that we are considering the
nomination of Kurt Campbell to be Deputy Secretary of State. Mr. Campbell is
superbly qualified for this position. He is currently the Deputy Assistant to the
President and Coordinator for Indonesia-Pacific Affairs on the National Security
Council and has previously served as the Assistant Secretary of State for East
Asia and Pacific Affairs, and Deputy Assistant Secretary of Defense for Asia and
Pacific Affairs, among other positions. I would urge my colleagues to support
him in Committee and to support his speedy confirmation.

In addition to Mr. Campbell, we have seven other nominees, including
Sean Patrick Maloney to be U.S. Representative for OECD; Jeff Prescott to be
U.S. Representative to the U.N. Food and Agriculture Agencies; and Nicole
Shampaine to represent the United States at the Organization for the
Prohibition of Chemical Weapons, along with seven other well-qualified
nominees.

On legislation, we are considering S. 2003, the Rebuilding Economic
Prosperity and Opportunity for Ukraine Act, better known as the REPO bill.
This is an important bill, and I just really want to acknowledge my colleague,
Senator Risch, for not only his extraordinary leadership in putting this bill
together, but the manner in which he has made this bill a priority and has

been able to get us to this markup today. Along with Senator Whitehouse, the
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two of them understand the importance of this bill and what this bill really
means.

First, we need to be clear what REPO is and what it is not, as there
seems to be some confusion in the public domain. REPO would authorize the
seizure of Russian sovereign assets immobilized in the United States—
reportedly approximately five billion dollars, out of a total of around $300
billion immobilized worldwide—and the repurposing of those assets for the
reconstruction of Ukraine. There is no question that Russia has the moral and
legal responsibility to pay for Ukraine’s reconstruction given the destruction its
unlawful re-invasion of Ukraine in 2022 and the ongoing war has caused.

At the same time, REPO is NOT an alternative or a substitute for the
supplemental appropriations bill that President Biden requested several
months ago and that would provide $60 billion of urgently-needed funding for
Ukraine, including for its immediate needs for continued defense against
Russia, along with critical funding for Israel and Taiwan. The Supplemental
remains the most urgent foreign relations priority for Congress—we absolutely
have to pass it, as the consequences of not doing so would be catastrophic.
Ukraine is on the verge of being overrun by Russia if we do not give them the
help that they need in order to defend the front line of democracy, and we all
know it will not end with Ukraine. Russia will go beyond Ukraine if it is
successful, and we know that the alternatives for us helping Ukraine today

with dollars is American troops potentially being in Europe.



Second, REPO’s main contribution lies in its importance from a
diplomatic perspective. While it could directly unlock a small fraction of the
hundreds of billions of dollars of immobilized Russian assets worldwide,
enactment of REPO will hopefully spur other countries, including our
European partners and allies, which hold the vast bulk of immobilized Russian
sovereign assets, to seize and repurpose those assets for Ukraine.

And let me point out that, finally, REPO is incredibly consequential.
Central bank assets are the most protected class of assets under international
law and pursuant to our domestic law. Confiscating central bank assets of a
foreign country with which we are not at war would be a first for the United
States, so we have to understand that this has to be done correctly. And I
want to compliment Senator Risch and Senator Whitehouse for the manner in
which they put this bill together.

They make it clear in the bill that we have to work with our allies globally
in order to get this done. And I am just quoting from the bill: "Any effort by
the United States to confiscate or repurpose Russian sovereign assets should
be undertaken alongside international allies and partners as part of a
coordinated and multilateral effort, including with the G7 countries, the
European Union, Australia, and other countries in which Western sovereign
assets are located."

Then, secondly, I want to point out that this is an important tool in our
toolbox to allow Russia to do the right thing. Russia can avoid the

consequences of confiscated assets clearly -- and it is spelled out clearly in the
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bill. Russia can do that. Withdraw your troops from Ukraine. Acknowledge
your liability either directly by compensating Ukraine or join an international
mechanism to compensate Ukraine for the damage that you caused. You do
that and there is no need to confiscate assets. So, I think it is the right
message, and, again, [ want to compliment Senator Risch and Senator
Whitehouse for what they are doing in regard to that matter.

With all this in mind, we have to ensure that the product we move out of
this Committee and the precedent we set reflects our interest and our values
obviously as they relate to Ukraine, but also in regard to U.S. national and
economic security, the stability of the international financial system, and the
commitment of the rule of law. And then, lastly, let me once again thank
Senator Risch and our staffs for putting together a manager's package which
will resolve most of the issues, and we will talk about the manager's package a
little bit later. With that, let me yield to Senator Risch.

STATEMENT OF HON. JAMES E. RISCH,
U.S. SENATOR FROM IDAHO

Senator Risch: Thank you, Mr. Chairman. First of all, thank you for
those kind remarks. You know, of all the things I have done around here in
the years [ have been here, it was surprising to me when I unveiled this, the
enthusiasm, not just here in the United States but around the globe. I mean, I
had a path beaten to my door by the Europeans and others talking about what
a good idea this was and how we ought to really pursue it. But, as usual, this

is a poster child for nothing around here is easy, and we always wind up



arguing about how many angels can dance at the head of the pin on some
aspects of the bill, but, look, we do have that behind us.

You are going to offer Amendment Number 4. One of the last unresolved
issue that we have, which we have now resolved, has to do with the jurisdiction
that the United States -- that Russia will have in the -- in the court of the
United States of America, and we all agree the courts are going to do what they
are going to do when we talk about jurisdiction. Nonetheless, the language in
the bill right now indicates that they will not have jurisdiction. I have conceded
to your Amendment Number 4, which provides an expedited process for that.

[ am going to record a no vote on that because I want the record to reflect
that as the author of this bill, I do not believe that Russia has jurisdiction --
has jurisdiction to raise constitutional questions in the United States' court
because they do not have the constitutional protections that they claim they
are going to have. So, I am going to record the no vote for that. Having said
that, the provision that is in there that provides an expedited provision I think
is probably than just letting it hang in the wind.

So, anyway, I want to thank staff for how hard they worked on this. It is
just amazing to me, like I said, the people that have grabbed onto this. Believe
it or not, the Canadians have actually beat us to the punch and have the thing
in place. This is going to take coordination obviously with allies. Your
comments about the sacred temple we are entering here are absolutely
appropriate. I have no hesitation about it because of the circumstances that

we are at.



This is a really unique thing. Nobody thought -- when the Iron Curtin
came down, we all thought Russia was going to take the international stage
with most others, and, eh, they poison people once in a while, but others do.
They interfere with elections sometimes. Others do. But nonetheless, who
would have guessed they were going to start an evil war in the 21st century,
and something has got to be done about that.

This is intended to be a big hammer. It is intended to be a very new way
of attacking a country that does not behave itself, and I really appreciate
everybody's support on it. So that is where we are.

The Chairman: Thank you, Senator Risch. I appreciate those
comments.

Without objection, we will now consider en bloc eight nominations and
two FSO lists. The lists are PN-283-2, PN-1129, Kurt Campbell to be Deputy
Secretary of State; Cardell Kenneth Richardson to be Inspector General of the
Department of State; Robert David Gioia to be U.S. Commissioner on the
International Joint Commission; Nicole Shampaine to be the U.S.
Representative to the Organization for the Prohibition of Chemical Weapons;
Sean Patrick Maloney to be U.S. Representative to the Organization for
Economic and Cooperation -- Economic Cooperation and Development; Jeffrey
Prescott to be U.S. Representative to the United Nations Agencies for Food and
Agriculture; Charlie Christ to be the U.S. Representative to the Council of
International Civil Aviation; and Joann Lockard to be Ambassador to Burkina

Faso.



Senator Risch: I think that is nine.

The Chairman: No. It is eight nominations plus two FSO lists.

Senator Risch: Oh, okay. Mr. Chairman, [ would just ask -- I have no
objection to voting en bloc. I would ask anybody who wants to be recorded on
those be allowed to be recorded.

The Chairman: Without objection, we will consider the nominations and
the FSO Lists en bloc.

Is there -- there is a motion to report them favorably. Is there a second?

Senator Menendez: So moved, yeah.

Senator Shaheen: Second.

The Chairman: We have a motion and a second. The question is on the
motion to approve all the nominations and the FSO Lists noticed for this
business meeting en bloc.

All in favor, signify by saying aye.

[Chorus of ayes.]

The Chairman: Opposed, nay.

[Chorus of noes.]

The Chairman: The ayes have it. With a majority of members present
having voted in the affirmative, the ayes have it, and the items are agreed to.

Senator Risch: Mr. Chairman, [ would like to be recorded as "no" on
Prescott and Crist, please, for the record.

The Chairman: That will be so noted.



Senator Romney: Mr. Chairman, [ would also like to be recorded as a
"no" on Prescott and Crist.

The Chairman: So noted.

Senator Paul: Mr. Chair -- oh, go ahead.

The Chairman: Senator Ricketts?

Senator Ricketts: [ would also like to be recorded "no" on Maloney,
Prescott, and Crist, please.

The Chairman: So noted. Senator Paul?

Senator Paul: [ would like to be recorded as a "no" on Maloney,
Prescott, and Crist as well.

Senator Kaine: Mr. Chair, just an inquiry.

The Chairman: Senator Kaine?

Senator Kaine: The FSO List, I have three on mine: PN-283-2, PN-587,
PN-1129. Were those all part of the motion offered?

The Chairman: I think there are two: PN-283-2 and PN-1129. That is
two lists.

Senator Kaine: Okay. Not PN-587? That one is not part --

The Chairman: That is not part of the list.

Senator Kaine: Okay. Thank you.

The Chairman: I think at this moment, we are ready to go on to S.
2003, the Rebuilding Economic Prosperity and Opportunity for Ukraine Act.
Without objection, we will now consider S. 2003, the REPO for Ukraine --

Ukrainians Act. I am pleased that we have a manager's amendment that
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incorporates a number of amendments that were filed. I believe the changes
made here will make the bill stronger.

Let me just point out that this manager's package includes technical
edits from an amendment that I filed that reflects a compromise on the G7
certifications. It would extend the reporting requirements for the Elie Wiesel
Genocide and Atrocities Prevention Act. It would recognize Russia's action in
Ukraine as constituting genocide, acknowledges that Russia's invasion of
Ukraine dates back to 2014, and extends the Global Engagement Center. And
I want to thank my colleagues who were responsible for these changes --
Senator Risch, Senator Shaheen, Senator Hagerty, and Senator Murphy --
along with other members of the Committee that helped us in regard to
resolving some of the open issues.

Does any senator wish to be heard in regard to the manager's package?
Senator Shaheen?

Senator Shaheen: Well, | want to thank you and Senator Risch for
incorporating my amendments into the manager's package and also for all the
good work that has been done to compromise in addressing some of the thorny
issues that are in this legislation. I share the comments that both you and
Senator Risch made, Mr. Chairman, about the importance of this legislation
and the message that it sends. And so, I hope we will pass it out of committee

today with a strong vote and that we can get it through the floor very soon.
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The Chairman: [ do also want to acknowledge that it includes the
Forfeited Oligarchs Assets that Senator Risch introduced with Senator
Manchin. [ want to thank them in regard to that particular issue as well.

Senator Paul: Mr. Chairman?

The Chairman: Senator Paul.

Senator Paul: [ just want to make a brief comment on the bill and on
the manager's package. I think, you know, without question, the argument
whether or not Russia deserves to be punished for instigating this war in
violating another country is an easy argument. I mean, it is hard to argue
against that. The same arguments could be made, you know, for many wars.
World War [ was the same. You know, Germany was responsible, Germany
invaded, and there would not have been a war without Germany. And, at the
conclusion, everybody agreed Germany should be punished, and then they
were, and they were thoroughly punished in the Treaty of Versailles. Some say
that was basically the beginning of World War II.

And so, when you punish people, it is not just about punishment. It is
about thinking about what happens, you know. What will their response be to
this? One of the responses that Russia has indicated is they are going to take
foreign investments in their country and confiscate them. It is said that there
is somewhere between $250 and $300 billion in foreign investments, not
necessarily sovereign accounts. They are just going to take private accounts,

too, but that is probably going to be their response to this.
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There is a question whether or not we lose or those who will ultimately be
negotiating peace lose their negotiating chip, too, here if we get to a point where
there is a threat of this happening and it could be traded as part of a -- one of
the negotiating items in a peace deal, that once you take this off the table, it is
very difficult. Some people say that once the money is taken, well, some money
could be given in a trade at a negotiating point.

As we have seen with Iran, the problem is that people confuse the
situation and demagogue the situation. So, for example, we have taken money
from Iran that they got for trading -- South Korea bought oil from Iran. South
Korea's money was then confiscated, did not go to Iran, and when it is released
back to Iran -- it was their money. When it is released back to them in
negotiation for some sort of resolution of things, it is derided as, oh, you are
giving Iran money, which, in reality, is not true. You are giving them back the
money you took from them, and it was -- but it is mis-reported all the time,
and that will happen here, too.

So, if you take Russia's money, and then at some point in time, you say,
well, part in resolving this piece, Russia wants some of their money back and
so we will give it to them, then people will howl to high Heaven and say, oh my
goodness, you are giving money to the enemy, even though you are letting them
get their money. So, there are dangers that this sort of blocks off exit ramps
that could be possible in negotiations, and so, I worry what the ramifications
will be to this, that it will satiate the desire to punish in some ways, in some

ways may not be effective either since Belgium has got most of the money and
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since Belgium will not -- you know, is not really interested in releasing the
money at this point. We have a very small amount.

But there is also the overall pushing of all of our sort of adversaries into
sort of a block of people who don't want to use the dollar or buy the dollar, and
because this body spends an enormous amount -- more than we take in -- we
have a debt that just costs more than we purchase. We actually do -- you
know, if we eventually push so far that, you know, Russia does not buy as
much, but China still has about a trillion dollars' worth of our debt, are we
going to push so much, you know, disengaging from other countries and
disengaging from the rest of the world that we have an adversarial relationship,
but it, ultimately, is a being able to finance the debt.

So, for all of these reasons, I think this is a misguided effort, and it will
satiate the desire to punish, but in the end, I think it may allow the war to go
on longer and allow the carnage to go on longer, and I don't think anything
about this bill brings the war to a quicker resolution. I think it will delay
resolution and takes an offramp away from Russia as a possibility to end the
war. Thank you.

The Chairman: Any other comments on the manager's package?
Senator Murphy?

Senator Murphy: Thank you, Mr. Chairman. I want to thank you and
Senator Risch for including in the manager's package an important extension
of the Global Engagement Center. We have long complained about the fact

that Russia engages in what we call asymmetric warfare, right? It is not just
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their use of the military, but it is also their use of information warfare, bribery,
graft, old-fashioned intimidation. We have just long decided to allow for that
asymmetric warfare to continue. We fight often with one hand tied behind our
back.

The Global Engagement Center is one of the most successful means that
we have to work with our allies, in particular, Ukraine, to push against the
kind of misinformation and propaganda that goes hand-in-hand with
successful on-the-ground conventional military efforts. So obviously, this is
something that has been a bipartisan effort here in the Senate over the course
of the years, and I appreciate the extension being included in the manager's
package.

The Chairman: [ applaud your leadership on this issue and thank you
for bringing that to our attention.

Senator Risch: Mr. Chair?

The Chairman: Senator Risch?

Senator Risch: Mr. Chairman, [ would ask unanimous consent to be
able to put a statement in the record regarding your amendment, Number 4,
that [ am going to vote "no" on, but [ want an explanation.

The Chairman: [ am not going to object as long as you let me write the
statement.

[Laughter.]

Senator Risch: Well, we can do like we always do and negotiate.

The Chairman: Without objection.
15



[The information referred to is located at the end of this transcript.]

Senator Risch: Are you ready for a motion to adopt?

The Chairman: [ think we are ready for a motion to adopt.

Senator Menendez: I will so move.

The Chairman: Is there a second?

Voices: Second.

The Chairman: All in favor, signify by saying aye.

[Chorus of ayes.]

Senator Risch: I would like a roll call vote, please, Mr. Chairman.

The Chairman: Certainly. The clerk will call the roll, and this on the
substitute amendment, and then it will be amendments to the substitute, and
then final resolution.

The Clerk: Mr. Menendez?

Senator Menendez: Aye.

The Clerk: Mrs. Shaheen?

Senator Shaheen: Aye.

The Clerk: Mr. Coons?

Senator Coons: Aye.

The Clerk: Mr. Murphy?

Senator Murphy: Aye.

The Clerk: Mr. Kaine?

Senator Kaine: Aye.

The Clerk: Mr. Merkley?
16



Senator Merkley: Aye.

The Clerk: Mr. Booker?
Senator Booker: Aye.

The Clerk: Mr. Schatz?
Senator Schatz: Aye.

The Clerk: Mr. Van Hollen?
Senator Van Hollen: Aye.
The Clerk: Ms. Duckworth?
Senator Duckworth: Aye.
The Clerk: Mr. Risch?
Senator Risch: Aye, with the exception of the --
The Chairman: It is not in there yet. You are --
Senator Risch: Oh. Aye.
The Clerk: Mr. Rubio?
Senator Risch: Aye by proxy.
The Clerk: Mr. Romney?
Senator Romney: Aye.

The Clerk: Mr. Ricketts?
Senator Ricketts: Aye.

The Clerk: Mr. Paul?
Senator Paul: No.

The Clerk: Mr. Young?

Senator Risch: Aye by proxy.
17



The Clerk: Mr.

Senator Risch:

The Clerk: Mr.

Senator Risch:

The Clerk: Mr.

Senator Risch:

The Clerk: Mr.

Senator Risch:

The Clerk: Mr.

The Chairman:

The Clerk: Mr.

The Chairman:

Barrasso?
Aye by proxy.
Cruz?

Aye by proxy.
Hagerty?

Aye by proxy.
Scott?

Aye by proxy.
Chairman?
Aye.
Chairman, the ayes are 20. The noes are 1.

The substitute is adopted.

Now, it is open to amendments to the substitute. Let me call up Cardin

Number 4, which is what Senator Risch has been referring to.

Cardin Number 4 would establish an expedited process for any claims

brought against the constitutionality of this bill. It is a friendly amendment. It
allows for us to handle this as an expedited process. We cannot foreclose
constitutional challenges. Marbury v. Madison said there is always a potential
for a constitutional challenge to be raised. What this amendment does is
expedite the process so that we can have it cleared quickly and more effectively
in carrying out the statute itself. And second, it is a clear message to our

European partners about a process that we are using here that is fair and
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hopefully that will allow them more comfort in joining us in dealing with
seizures of international finance assets of Russia.

Senator Risch: Mr. Chairman?

The Chairman: Senator Risch.

Senator Risch: I do not want any roll call vote, but I do want to be
recorded "no" on this, and the reason I want to be recorded "no" is as the
author of the bill, I want the record to reflect that I do not concede the fact that
Russia has jurisdiction to raise constitutional questions in the United States --
district appeals or Supreme Court. And so, for that reason, I am voting "no" on
this. Having said that, I understand the arguments for the expedited process.

The Chairman: And I appreciate your comments. Let me be clear. I do
not concede that Russia has a constitutional claim either. I am not -- I do not
want to --

Senator Risch: I hope you --

[Cross talking.]

The Chairman: -- give that record. [ would move that amendment. Is
there a second?

Senator Menendez: Second.

Senator Kaine: Second.

The Chairman: You are a second.

All in favor, signify by saying aye.

[A chorus of ayes.]

The Chairman: Opposed, nay?
19



[Chorus of noes.]

The Chairman: The ayes have it, and the amendment is adopted.

Are there any other amendments?

[No response.|

The Chairman: If not, is there a motion --

Senator Risch: [ would move.

The Chairman: There is a motion that we report the bill favorably, as
amended. Is there a second?

Senator Menendez: Second.

The Chairman: Do you want a roll call vote?

Senator Risch: Let’s do a roll call vote.

The Chairman: The clerk -- Senator Shaheen --

Senator Shaheen: For the --

The Chairman: Are there any comments before we vote?

Senator Shaheen: Yes. I would like to be added as a co-sponsor.

The Chairman: Without objection. Senator Coons?

Senator Coons: [ also would like to be added as a co-sponsor and
simply state that this is an important step forward for this Committee. We
have a number of nominees to serve as ambassadors to critical multinational
organizations and to the country Burkina Faso, that [ hope, having been
reported, will get through the floor because we continue to be
underrepresented in critical global settings.

The Chairman: The clerk will call the roll on the final passage.
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The Clerk: Mr. Menendez?
Senator Menendez: Aye.
The Clerk: Mrs. Shaheen?
Senator Shaheen: Aye.
The Clerk: Mr. Coons?
Senator Coons: Aye.

The Clerk: Mr. Murphy?
Senator Murphy: Aye.
The Clerk: Mr. Kaine?
Senator Kaine: Aye.

The Clerk: Mr. Merkley?
Senator Merkley: Aye.
The Clerk: Mr. Booker?
Senator Booker: Aye.

The Clerk: Mr. Schatz?
Senator Schatz: Aye.

The Clerk: Mr. Van Hollen?
Senator Van Hollen: Aye.
The Clerk: Ms. Duckworth?
Senator Duckworth: Aye.
The Clerk: Mr. Risch?
Senator Risch: Aye.

The Clerk: Mr. Rubio?



Senator Risch: Aye by proxy.

The Clerk: Mr. Romney?

Senator Romney: Aye.

The Clerk: Mr. Ricketts?

Senator Ricketts: Aye.

The Clerk: Mr. Paul?

Senator Paul: No.

The Clerk: Mr. Young?

Senator Risch: Aye by proxy.

The Clerk: Mr. Barrasso?
Senator Risch: Aye by proxy.

The Clerk: Mr. Cruz?

Senator Risch: Aye by proxy.

The Clerk: Mr. Hagerty?

Senator Risch: Aye by proxy.

The Clerk: Mr. Scott?

Senator Risch: Aye by proxy.
The Clerk: Mr. Chairman?

The Chairman: Aye.

The Clerk: Mr. Chairman, the ayes are 20. The noes are 1.
Senator Romney: Mr. Chairman?
The Chairman: One second. With a majority of members present

having voted in the affirmative, the legislation, as amended, is agreed to.
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Senator Romney?

Senator Romney: Yeah. Mr. Chairman, [ don't know whether I have a
perspective on how to adjust this, but I am concerned about the process of us
being educated on something as important as this. We did not have any
hearings on this legislation, and we did not hear from Treasury to come in and
describe -- some of the concerns that Senator Paul raised I think are legitimate
concerns. What is the impact of this on the international monetary system,
what does this do to countries deciding to buy American debt, what is going to
happen to assets that are held by American enterprises in Russia, those kinds
of considerations?

We have not heard about those, and I endeavored to study them as
thoroughly as I could in the time that I had when this was brought forward.
But it strikes me that as opposed to just staff -- majority and minority staff
working on these things at great length, that members of the Committee ought
to actually be educated and informed of these things so that when we vote, we
have had that discussion. We never had a hearing on this. I mean, have not
heard from the Administration, have not had a classified hearing, have not had
a thorough discussion of the kinds of objections that Senator Paul raised.

And, you know, so I have one member of my staff who is helping me on
foreign relations issues, and she has done a wonderful job bringing me up to
speed, but my goodness, this is kind of an important topic with great
significance. I understand there is a piece of legislation, for instance, on China

that -- again, that the two leaders have been working on. Should we not have a
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discussion about that and hearings to hear what the State Department thinks
about it, as opposed to bringing it forward and having a markup?

So, I just am a little frustrated by the process. I got to "yes" last night on
this, but I just wish that there was a more thorough evaluation of something so
significant. Thank you, Mr. Chairman.

The Chairman: Let me respond. I think Senator Risch wants to
respond. But first, let me ask unanimous consent that staff be authorized to
make technical and conforming changes.

Without objection, so ordered.

The Chairman: Your comments are well taken. It is frustrating here
when we try to get legislation ready, we want to give the members the
maximum amount of time. I can assure you that we have already talked about
that in regard to the potential China legislation that you are referring to. Both
Senator Risch and I want to make sure that all of our members have an
adequate opportunity to understand what is in the bill and opportunities to be
able to offer amendments. So, we fully appreciate what you are saying.

I do think this bill has been debated quite a bit. I can tell you that our
offices have -- well, I think all of our offices have been engaged in the REPO
legislation. There have been numerous discussions that we have had with
individual members as well as with the Administration and the National
Security Council. This is basically language that gives the Administration an
additional tool. They have the discretion to use this tool or not to use it, and

we have instructed them to work with our allies in using the tool.
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So, I recognize the points that you are raising, and in an ideal world, we
would like to have hearings and more time in our Committee. With the
circumstances on the ground in Ukraine and what is happening around the
world, sometimes we do not have as much time as we would like to give our
members, but I take your comments and agree with you that we have to do
better. Thank you. Senator Risch?

Senator Risch: Well, first of all, I concur in Senator Romney's remarks.
You know, I spent 28 years in the State Senate, I led it for 2 decades, and
people always complain about their State legislature. And I tell them now, after
spending 28 years and now 15 here, the State legislature runs like a fine-tuned
Swiss watch --

[Laughter.]

Senator Risch: And in the State legislature, exactly what you say
happens. The problems here that -- and when I first got here, [ was as
frustrated as you were. It seemed like we were always on the outside of this,
and leadership was doing it, and what have you.

The difficulty here is our time is so short individually. [ mean, we have
all got so much stuff going on trying to -- even trying to set a hearing. When
we have these hearings, it always amazes me how few people show up for our
hearings on the things. And then to compensate for that, what I have done
since I have been in -- as Chairman and now Ranking Member, is to engage
our side. Now, I do not how the majority does it, but my staff, I have got them

by the throat saying they have got to include your staffs step by step in what
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we are doing. When we do that, we find various members will say, yeah, that is
a good subject, I want blah, blah, blah. Others say, hey, guys, handle this,
okay? But, we do not try to deal any cards off the bottom of the deck,
especially on something like this.

But your remarks are well taken. I mean, look, on something like this, I
mean, really, we have been involved in it for weeks and months of getting
where we are. A lot of that should have been done in Committee where we go
back and forth, what have you. We just did not have the time for it, but your
remarks are well taken.

I can say this. I do not think I have ever worked on a piece of legislation
that has had as much input from all members, and that is true on both sides
of the -- of the aisle, and from the outside. We had a tremendous amount of
help from NGOs and that sort of thing. So, we do have -- in fact, staff just
reminded me. I would like to add one of the supporting materials we have from
the outside groups about this, and a lot of it came from your staffs and came
from your staffs and came from other conversations that were had. So, I agree
a hundred percent. In a perfect world, it would sure be nice to do that.

Senator Romney: I think [ may find a home, therefore, in the Idaho
State Senate.

[Laughter.]

Senator Kaine: Mr. Chair? Mr. Chair?

Senator Risch: You said it. We understand your reputation in Idaho. I

do not think you would have any trouble getting a seat --
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[Laughter.]

The Chairman: Senator Kaine?

Senator Kaine: Not to prolong it but just to pick on Mitt's point. We
could all get to comfort in our own space. So, [ have a great staff, too, and I
have concerns and I ask them, and they give me, you know, answers to my
questions, and I get to my own comfort level. But, this is a really smart
Committee, and the number of times I have been in hearings where, well, I
asked the questions [ needed to ask, and I thought I had all the answers that I
needed, but then somebody else asks a question, and it is like, yeah, what is
the answer to that question. So, the group process, it is one thing to get to a
comfort level on your own, but sometimes, hearing what others' questions are
open up dimensions to an issue that you had not really thought of, and that is
why, you know, it is good to do this when we can.

Senator Risch: Senator Kaine, you are absolutely right on that, and the
other thing that happens, though, too, is [ had no idea when I uncorked this
thing what a monumental thing this was going to be. And I think if I had, you
could put it on a different track than the run-of-the-mill stuff that we do here.
So, I think that is, again, excusing ourselves, I think that a lot of times we head
down a track and we do not know really how big or how small really the thing
is.

Senator Coons: If [ might, Mr. Chairman, it is my hope that we will get
back to the run-of-the-mill --

The Chairman: Senator Coons?
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Senator Coons: -- usual things that we will have in other business
meetings.

The Chairman: Without objection, members will be able to submit
materials for the record with Senator Risch's request.

Senator Risch: Thank you.

The Chairman: I just want to somewhat give a different view than
Senator Risch on attendance in our hearings. I am pleased by the number of
members that attend our hearings. Some stay for a lengthy period of time.
Thank you, Senator Ricketts.

Senator Risch: That is true.

The Chairman: You have set the -- for a new member -- the importance
of the hearings themselves, and I agree with Senator Kaine. Ilearn a lot at
these hearings, and I learn a lot from other people's questions. Normally, the
questions I ask, you know, [ am trying to get information, but I am also trying
to make a point. When other members are asking questions, we all learn from
that, so it is valuable, and Senator Risch is absolutely right. Our schedules are
horrible here. We serve on too many committees. We have too much conflict
with time here. It is not that we do not want to be on the Committee. It is
other obligations that we have that take us from our Committee work.

So, Senator Romney, I am committed to working with every member of
this Committee to get as much information in advance time when we take up
materials. If there are particular bills you are interested in, please let us know

because there are times that, like now, when we have an opportunity to move
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legislation, and we try to attach other bills to it to get them moving. But your
comments are right on target, and we will do our best to try to accommodate
your reasonable needs, our committee's reasonable needs.

Senator Risch: Without dragging this out any further, the best example
I can give for that -- Senator Rubio and I are the only two on Intel. Intel meets,
I do not know, 2, 3 times a week.

The Chairman: Yeah. Yeah.

Senator Risch: And I go in there and I sit in there, and it is a
tremendous commitment of time, but when you sit in those committee
meetings and listen to those people, the Intel Committee -- the intel agencies
that come through -- we have got 17 of them -- you just get this tremendous
amount of information. But the time is just a killer as far as pulling away from
the other committee assignments that I have.

The Chairman: Yeah.

Senator Risch: So it is it is just the nature of this job, I think, the
overload of information we have. Without staff, this would really be impossible.
It really would be.

The Chairman: And, of course, we have so many international guests
that are here and ambassadors that want to meet with us all the time.

Senator Risch: Yeah.

The Chairman: So, managing our time is difficult.

If there is no further business, the Committee will stand adjourned.

[Whereupon, at 10:43 a.m., the committee was adjourned.]
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Introduction

After nearly two years of deliberation, the tide in the United States appears to
have shifted in favor of long-standing proposals to seize frozen Russian
assets and provide them to Ukraine as compensation for Russia’s unlawful
invasion. Late last year, the Biden administration—in the midst of difficult
negotiations over additional foreign assistance for Ukraine, which remains
ongoing—reportedly came out in qualified support of the idea, despite
lingering reservations by Treasury Secretary Janet Yellen and others about
the possible economic ramifications. How best to go about it is now reportedly
on the agenda for the upcoming Group of Seven (G7) meeting, where
member states hope to take some initial steps toward a common approach.
And later today, the Senate Foreign Relations Committee is scheduled to
mark up its version of the Rebuilding Economic Prosperity and Opportunity for
Ukrainians Act (or REPO for Ukrainians Act), the companion of which was
already approved by the House Foreign Affairs Committee this past
November. Both would authorize the president to seize Russian assets—
including those of its central bank and other state-owned entities—and
provide them to Ukraine as compensation, though each would do so in
somewhat different ways.

The moral case for using frozen Russian assets to compensate Ukraine is
undeniably compelling: Russia’s brutal and unlawful war of aggression has
done grievous harm to Ukraine, whose cost of reconstruction and recovery—if
and when the war ends—is expected to be more than $400 billion. The
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estimated $300 billion in Russian sovereign assets that the United States and
its allies have frozen—most of which is believed to belong to Russia’s central
bank—could provide the Ukrainian government with much-needed financial
support as it seeks to defend itself and rebuild. Nor is there much doubt that
Russia owes Ukraine massive reparations as a matter of international law.
The UN General Assembly has even acknowledged as much and helped to
create an international registry to document Ukrainian claims. The G7,
meanwhile, has already pledged to keep Russia’s assets frozen until it
adequately compensates Ukraine for its unlawful actions. But these measures
will take time, something Ukraine may not have. Hence the enhanced interest
in seizing Russia’s assets, particularly as support for additional assistance for
Ukraine has declined in the United States and elsewhere.

As I've written previously for Lawfare, the prospect of seizing Russia’s frozen
assets raises serious legal and policy questions. In the United States, there
are few historical precedents for such action and no established case law. At
the international level, it would almost certainly require some progressive
development in how states traditionally approach certain fundamental legal
doctrines, like countermeasures. And many economic policy experts

worry that weakening the extensive legal protections that the United States
usually provides to foreign sovereign (and especially central bank) assets
could discourage other foreign governments from continuing to tie themselves
so closely to the U.S. economy, contributing to a broader trend of “de-
dollarization” that threatens to weaken the U.S. economy and undermine the
future effectiveness of U.S. sanctions. None of these factors is necessarily
prohibitive, but they warrant careful consideration as policymakers make the
difficult decision about whether and how to proceed.

Toward that end, this piece outlines four recommendations for Congress on
how—if and when it chooses to proceed with authorizing the seizure of
Russia’s frozen assets—it can do so in a manner that limits some of these
risks. In focusing on such legislative measures, | am assuming (perhaps
optimistically) that the United States will also be able to make a credible case
for why seizure is consistent with international law, rooted in Ukraine’s right to
compensation for Russia’s unlawful conduct—an argument that the Biden
administration will be responsible for developing in coordination with foreign
partners in the weeks to come that warrants separate discussion in a later
piece.

While each recommendation is different, most share a common logic: that
Congress should focus narrowly on the objective of seizing Russian assets
while being very careful to minimize any disruption to the legal status quo
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applicable to other foreign governments. Doing so will require some restraint
on the part of Congress, in terms of both legislation and rhetoric. But it is
necessary if Congress wishes to reassure the numerous foreign governments
that keep substantial foreign reserves in the United States that the seizure of
Russia’s assets is not a sign of things to come for them.

Support Multilateral Action

In the United States, much of the policy debate has centered on whether
President Biden or Congress can or should seize frozen Russian assets. But if
the goal is to secure substantial enough compensation for Ukraine to
meaningfully support its reconstruction, then this debate may well be a
distraction to a much more fundamental question: What can the United States
persuade its European allies to do?

Following its 2014 invasion of Crimea, Russia restructured its economy to
insulate itself from the possible effects of Western economic sanctions and
related measures. Unsurprisingly, a major part of this effort was to move most
relevant assets beyond the reach of the United States. As a result, only a
small portion of Russia’s frozen assets—as little as $5 billion—is reportedly
within the reach of the United States. Most of the frozen funds are instead in
the custody of foreign banks, predominantly in Europe, with the lion’s share
held by Euroclear, a Belgium-based financial services company. This makes
coordinated action with these governments essential if a meaningful portion of
the $300 billion total in frozen Russian assets is going to be made available to
Ukraine.

In theory, the United States might be able to compel foreign branches of U.S.-
connected banks to deliver foreign-held Russian assets to the United States
for seizure, a step that could increase the volume of assets within the United
States’ reach (though it's not clear by how much). The House version of the
REPO for Ukrainians Act may hint at this possibility by expressly including
foreign branches of U.S. banks within the scope of its seizure authority. That
said, when the Justice Department explored this possibility in relation to
Iranian assets during the Iran hostage crisis, it concluded that such a step
may be more costly than it seems: Under the Supreme Court’s 1952 decision
in Cities Service Co. v. McGrath, any banks that complied and were found
liable for damages in foreign courts could in turn bring Takings Clause claims
against the U.S. government, putting much of the final bill on the U.S.
taxpayer. In short, there is no easy end-run around multilateral cooperation
where the relevant assets lie overseas.
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At a minimum, proceeding unilaterally in a way that reticent European allies
may well see as unlawful seems like a poor way to persuade them to follow
suit. But a multilateral approach would also help protect the United States’
own broader economic and policy interests. The greatest risk that comes with
seizing Russian assets is that foreign governments will no longer see the
United States as a safe jurisdiction in which to hold their own (particularly
central bank) assets. Coordinating with other major market economies limits
this risk by ensuring that the most plausible alternative jurisdictions for holding
such assets embrace similar policies. There will still be some risk of
accelerating de-dollarization, as some foreign states may see even a
multilateral seizure effort as enough of a threat to warrant moving away from
the U.S. economy (or G7 economies altogether) to alternatives being put
forward by China and Russia. But the relative impact on the United States will
be substantially less if it does not act alone.

Both the House and Senate versions of the REPO for Ukrainians Act wisely
recognize the benefits of multilateral cooperation and urge the Biden
administration to pursue it. But the Senate version, at least, still allows for the
United States to act unilaterally in both seizing Russian assets and
compensating Ukraine. Of course, even if this law were enacted, the
executive branch could still decline to exercise the authority given to it by
Congress to seize Russian assets until a multilateral approach is in place. But
in practice, the Biden administration (and any successor) is likely to find itself
under immense domestic political pressure to act unilaterally, particularly
given the increasingly difficult political dynamics surrounding foreign and
security assistance for Ukraine more generally.

A better approach would be for Congress to put its weight firmly behind a
multilateral approach. One sensible way to do this would be a reported
proposal to condition any seizure authority on the president certifying that the
United States has reached agreement on a common approach to seizure with
other major market economies, specifically the G7. The G7 is the most
reasonable vehicle for such coordination, as its members have already jointly
pledged to keep Russian assets frozen until it compensates Ukraine and are
poised to actively debate possible seizure at an upcoming meeting. And while
Belgium is not a member, its government has suggested that it may be willing
to cooperate if the G7 can come to consensus on a way forward.

The recent suggestion that this sort of condition would create an
unconstitutional constraint on the president is a questionable one: Economic
sanctions and related measures (including asset seizure) are firmly within the
constitutional competency of Congress, not the executive branch, and making
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authorizations contingent on presidential certifications regarding the actions of
foreign governments is common congressional practice and readily
distinguishable from any sort of delegation to (or veto authority by) a foreign
official. Perhaps more importantly, the Biden administration

reportedly supports the measure, reducing any concern that it is an
unwelcome intrusion on the president’s prerogative.

Of course, negotiations in the G7 may eventually fail without producing a
unified route forward. At that point, Congress will have to revisit and decide
whether to rescind or amend the certification requirement. While this need for
future congressional action may seem like a bug, it could well prove to be a
feature. After all, working with allies to secure $300 billion in expedited
compensation for Ukraine presents a very different balance of costs and
benefits than acting alone in order to secure only $5 billion. Legislators may
come to appreciate the opportunity to debate whether and how to pursue each
possibility independently.

Rely on a Narrow Claim of Legal Authority

The most significant legal question raised by proposals to seize Russia’s
assets is to what extent Congress has the legal authority to authorize the
executive branch to seize foreign government assets. While not entirely
unprecedented, seizing a foreign government’s assets is a step that Congress
has rarely taken and that federal courts have not squarely addressed. In
entering this unfamiliar legal terrain, Congress should be careful to rely on as
narrow a claim of legal authority as possible. Not only will this contribute to a
stronger legal case, but it will avoid the perception that Congress is ready and
able to seize foreign state assets in other circumstances as well, which could
unnecessarily contribute to the de-dollarization trend.

While there is ample case law supporting the proposition that Congress can
authorize the president to seize foreign government assets, it applies only to a
very particular set of circumstances: wartime. Chief Justice John Marshall first
recognized this ability in his 1814 opinion in Brown v. United States, wherein
he rooted it in both international law—which also allows for certain property
seizures in wartime—and Congress’s constitutional authority to “make Rules
concerning Captures on Land and Water[.]” Subsequent decisions built on this
precedent, to the point that, by 1921, the Supreme Court expressed “no doubt
that Congress has power to provide for an immediate seizure in war times of
property supposed to belong to the enemy” or its nationals. Further, the Court
held that wartime seizures do not trigger a right to just compensation under
the Takings Clause and are compatible with the Due Process Clause, so long
as “adequate provision be made for a return in case of mistake[.]” The
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Supreme Court has never, however, squarely addressed whether and under
what conditions Congress’s authority might extend to peacetime as well.

Congress has seized foreign government property during peacetime in the
past. But to my knowledge, it has done so on only two occasions. The first
occurred in 1958, when Congress—with the support of the Eisenhower
administration—enacted a law directing the president to seize the proceeds of
certain steel mill equipment that had been frozen by U.S. sanctions while en
route to the Czechoslovakian government and distribute the proceeds among
American claimants whose property had been expropriated following
Czechoslovakia’s turn to communism. Later, in 2000, Congress similarly
directed the president—over the Clinton administration’s objections—to seize
certain frozen Cuban assets to pay compensatory damages to certain
American plaintiffs who held U.S. judgments against Cuba for the
expropriation of their property after the Cuban revolution. Neither appears to
have been the subject of a legal challenge, explaining the lack of relevant
case law.

There was also a period of time during which Congress appears to have
authorized the seizure of foreign government assets outside of wartime, but
the executive branch did not act on it. Early in the 20th century, Congress
repeatedly amended the Trading with the Enemy Act (TWEA)—the
antecedent of modern sanctions laws—in a way that ended up allowing for the
vesting of assets during national emergencies outside of wartime. For its part,
the executive branch does not appear to have used this authority for this
purpose during peacetime. But the possibility proved controversial,
contributing to the later congressional decision to limit TWEA to wartime and
remove the ability to vest or seize assets from its successor statute for
national emergency situations, the International Emergency Economic Powers
Act (IEEPA) of 1977. As part of the aforementioned 2000 legislation relating to
Cuban assets, Congress did “reaffirfm] the President’s statutory authority to
manage and, where appropriate and consistent with the national interest, vest
foreign assets located in the United States for the purposes, among other
things, of assisting and, where appropriate, making payments to victims of
terrorism”—an apparent reference to TWEA, which the Cuban assets at issue
had originally been frozen under and whose applicability to them was
grandfathered in when IEEPA was adopted.

The key takeaway from this history is that seizing Russian assets is not well-
trodden legal territory. Peacetime seizures of foreign government assets have
been pursued only a few times, each for the very different purpose of
compensating U.S. nationals for their expropriated property. And none of
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these efforts has been subjected to meaningful judicial review. This does not
mean that Congress lacks the authority to take such a step: Congress enjoys
broad plenary authority to both regulate foreign commerce and make rules
regarding “captures,” among other relevant authorities, and the modern
Supreme Court has expressed a strong inclination to defer to the political
branches on matters of national security. But there are countervailing legal
interests that, in light of the lack of clear precedent, may warrant some
caution.

Among the latter is the Takings Clause, which generally requires that the
United States provide compensation where it takes private property for public
use. While Brown and its fellow wartime precedents are a recognized
exception to this requirement, the Supreme Court has firmly held that it
applies to foreign individuals and corporations during peacetime. When
analyzing a possible peacetime seizure of Iranian assets in 1980, the Justice
Department posited that the Takings Clause would not apply because foreign
government property was not private property within the scope of its meaning.
The Supreme Court has never considered the question, though it has not
interpreted the Takings Clause quite so narrowly in subsequent cases. As
discussed further below, however, several prominent federal appellate courts
have also held that state-owned entities, including foreign central banks,
should be treated as the equivalent of private foreign corporations where they
are shown to be adequately independent from governmental control—a
capacity that has extended to the ability to pursue Takings Clause claims in at
least some cases.

Given this legal uncertainty, Congress’s best strategy is to limit its actions to
those that can be justified under either legal theory. Here that most likely
means tying Congress’s actions as closely as possible to wartime precedents
while limiting their focus to the property of foreign states (namely Russia). The
former is not an easy task, as there are very good policy reasons why neither
Congress nor the Biden administration want to suggest that the United States
Is at war with Russia (which it is not). But Russia’s invasion of Ukraine has
undoubtedly triggered a major foreign policy crisis of the sort often associated
with armed conflicts in the past. Given this, asserting the authority to seize
foreign government assets in response—particularly where they will be used
to address the crisis in a manner consistent with international law, as is the
case with wartime seizures—would arguably be a limited expansion

of Brown and related case law. At the same time, only seizing foreign state
property—something not strictly required under Brown—uwiill also allow
Congress to argue in the alternative that the Takings Clause isn’'t applicable.
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Importantly, framing Congress’s actions in this narrow way also presents
policy advantages. If Congress were to broadly assert the authority to seize
any foreign state assets at any time, this could raise concerns with any
number of foreign governments and amplify the risk of de-dollarization. But
further limiting Congress’s claim of seizure authority to situations where it is
necessary to address an ongoing international crisis in a manner consistent
with international law substantially narrows the universe of foreign states that
might reasonably be concerned they will encounter similar treatment in the
future.

Of course, all of these arguments will ultimately be for lawyers to make in
court. But by keeping its actions within these confines—and avoiding
language that suggests a broader claim of authority than is actually needed—
Congress can make their job substantially easier while simultaneously
signaling to other foreign governments that the authority it is claiming reaches
only Russia and not much farther.

Tailor the Seizure Authority to Russia

Congress should apply a similar logic in how it structures its own authorization
to the executive branch to seize Russia’s frozen assets. The goal should be to
provide the necessary authorization to accomplish the objective of seizing
Russia’s frozen assets while being minimally disruptive to the legal status quo
as it applies to foreign states more generally. By contrast, providing a broader
authorization than is necessary may in turn implicate the interests of more
foreign states in ways they find concerning, increasing the incentive to
disengage with the U.S. economy.

Unfortunately, the current House version of the REPO for Ukrainians Act falls
prey to this temptation, as it authorizes the seizure of not just Russian assets,
but those of any “affiliated aggressor state” determined by the president to
have “provid[ed] significant material assistance to” Russia or Belarus. What
this will mean in practice is anyone’s guess. Will it apply to China, a backer of
Russia’s that is also a major investor in the United States? Or to India, Israel,
or Turkey, allies of the United States that keep ties with Russia and haven't
joined multilateral sanctions efforts? Or to any country that still pursues any
trade with Russia, which includes most of Europe (as well as the United
States itself)? If such a provision were enacted, all of these foreign
governments would have substantially greater reason to fear that their assets
might become subject to seizure and thus would have a strong incentive to
move those assets out of the reach of the United States. Nor would acting on
this authority be easy to square with international law. For these reasons
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alone, such an open-ended provision should not be included in any
authorizing legislation

Similar logic should apply to other aspects of Congress’s authorizing
legislation as well. For example, Congress may see it as prudent to expressly
override lower court judicial precedents that give foreign state-owned entities
the same constitutional status as private corporations—something that would
arguably be in Congress’s authority, if those rules are an expression of
international comity as opposed to a firm constitutional requirement, as seems
likely to be the case. Abolishing that standard of treatment for all foreign
governments’ state-owned entities not only would run counter to long-standing
U.S. policy, which generally supports the independent treatment of state-
owned entities as consistent with international law, but also would disrupt the
legal status quo that other foreign governments have come to expect and
perhaps even rely on. Instead, to the extent it is necessary, Congress should
expressly override relevant judicial standards only as applied to Russia and
leave the status quo in place for other states.

In certain circumstances, separate legislative efforts may also be a source of
concern. Some sponsors of the REPO for Ukrainians Act have framed it is a
model that should be extended to other states, including China, Iran, and
North Korea. And at least one piece of legislation has been introduced to this
effect, specifically relating to Iran. Suggesting that Russia is just the tip of the
iceberg in this way risks amplifying the possible de-dollarization effects of
legislation like the REPO for Ukrainians Act, even if the law itself is focused
narrowly on Russia. Supporters should avoid such rhetoric and encourage
their colleagues to do the same.

Don’t Fight Judicial Review, Expedite It

Finally, both current versions of the REPO for Ukrainians Act take the unusual
step of asserting that “[t]he confiscation of Russian sovereign assets ... shall
not be subject to judicial review[,]” except by “any private individual or entity ...
asserting due process claims|[.]” The goal appears to be to avoid litigation
challenges, particularly from Russia, its central bank, and other affected state-
owned entities. No doubt this is intended to expedite seizure efforts by
avoiding the delay and expense that litigation can entail. But it's far from clear
that such a provision is likely to be effective. Instead of avoiding possible legal
iIssues, Congress should aim to resolve them and clarify the applicable legal
regime as quickly as possible—a goal it can better achieve by expediting
judicial review instead of trying to avoid it altogether.
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To be certain, Congress has broad legal authority to regulate the jurisdiction
of the federal courts and is under no obligation to provide for the review of
seizure decisions by statute. But insofar as this provision strips the federal
courts of jurisdiction over potentially valid constitutional claims, it would “raise
serious [constitutional] questions” of a sort that has sometimes led federal
courts to effectively hear such challenges anyway.

While it’s far from certain, there is a chance that at least some of the entities
whose assets will be seized may be able to make such Due Process Clause
claims. The Supreme Court has never ruled on whether foreign states like
Russia have Due Process Clause rights. But in its 1992 decision in Argentina
v. Weltover, the Court did “[a]ssum[e], without deciding” that a foreign state
qualifies for protections under the Due Process Clause, while obliquely citing
to another decision—South Carolina v. Katzenbach—that holds that the 50
states do not. Several federal appellate courts, including the D.C.

Circuit and Second Circuit, have read this as a suggestion that foreign states
warrant similar treatment as the 50 states and are not entitled to Due Process
Clause protections. But the Supreme Court has never resolved the issue.

That said, it's not clear that such a holding would be dispositive in the case of
Russia’s frozen assets. As mentioned above, both the D.C. Circuit and

the Second Circuit have also held that state-owned entities should generally
be treated in the same manner as foreign private entities, including the ability
to make Due Process Clause claims, unless they are shown to be an “alter
ego” of their parent foreign government. Perhaps Russia’s central bank,
investment fund, and the other state-owned entities whose frozen assets are
likely to be targeted for seizure qualify for this exception, as some

have concluded. But reaching this conclusion requires a fact-intensive
analysis, and the standard is a demanding one: In related contexts,

even foreign central banks that coordinated closely with policy officials and
frequently acted at their request were found not to qualify. In short, while the
Russian entities whose assets are being seized may not be able to pursue
Due Process Clause claims, it's far from certain.

There are also circumstances in which seizure could implicate the Due
Process Clause and other constitutional rights of third parties—for example, if
non-Russian assets were mistakenly seized. The REPO for Ukrainians Act
appears to acknowledge this possibility in allowing for Due Process Clause
claims by private individuals and corporations. But it's not clear why other
public entities covered by the jurisdiction-stripping provision—such as other
countries’ foreign central banks or sovereign wealth funds—could not find
themselves in a comparable position.
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More fundamentally, it's also unclear why the sponsors of the REPO for
Ukrainians Act feel that avoiding Due Process Clause requirements is
necessary. In the context of wartime seizures, the Supreme Court has held
that the Due Process Clause mainly requires that “adequate provision be
made for a return in case of mistake,” consisting of a process by which the
owner of a given set of assets could present arguments that they were
improperly targeted and potentially have the seizure reversed. A similar
standard seems likely to apply to peacetime seizures as well. This seems like
a prudent measure that policymakers would want to have in place regardless
in order to ensure the efficacy and legitimacy of the program. This is
especially true because such procedures might ease some of the concerns
that seizure may raise with other foreign governments, softening incentives
that might otherwise push them away from the U.S. economy.

Beyond the Due Process Clause context, the jurisdiction-stripping provision
also seems intent on evading other possible legal challenges, whether
brought by private or public entities. But the same limitations seem likely to
apply if federal courts see the underlying claims as meritorious and they are
rooted in the Constitution. Instead, the main thing it does is send an ominous
message to other foreign governments and related entities that generally rely
on the U.S. legal system to protect their U.S.-held assets.

If Congress does want to both streamline the seizure process and put it on
more sound legal footing, a better approach would be to lean into judicial
review and install expedited procedures for the consideration and resolution of
any legal challenges (and perhaps related measures, like Takings Clause
claims). These would likely consist of a fixed time window in which challenges
could be brought as well as a directive to federal courts to resolve resulting
matters on a specific time frame—or even a measure adjusting the usual
appeals process to speed final consideration by the Supreme Court. With
these procedures in place, the executive branch could then bring a test case
or two with confidence that they would be resolved on a timely basis in line
with the statute. Depending on the results, the executive branch could then
adjust their relevant procedures—or seek supplemental legislation—to
address any constitutional or other concerns the courts may raise before
proceeding with the remainder. While this would take an initial investment of
time, it would also clear the way for future seizures and put them on sounder
legal footing. And in the event that there does end up being some fatal flaw in
the legal regime supporting seizure, beginning with a few test cases will limit
any potential risks to the United States, such as those presented by Takings
Clause claims.
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Russia is no stranger to foreign courtrooms and has reportedly made clear its
intent to pursue aggressive legal action wherever frozen assets are seized.
Congress can't wish away these legal challenges, particularly if the United
States wants to maintain the confidence of other foreign governments that rely
on the U.S. legal system to defend their own assets. After all, the rule of law is
not only one of America’s greatest virtues but also a major reason why so
many foreign governments choose to keep their substantial foreign assets
here. Congress should lean into it, not diminish it.

* * *

The time may well have come to seize Russia’s frozen assets and provide
them to Ukraine. But doing so will be a significant event with potentially wide-
ranging ramifications. What exactly these will be is hard to predict and should
be neither overhyped nor underestimated. For this reason, Congress should
focus its efforts narrowly on Russia, at least until the consequences are more
clear. And it should take care to reassure other foreign governments that the
move against Russia reflects the extraordinary nature of the Ukraine crisis,
not a sea change in U.S. policies regarding the seizure of foreign government
assets.

The recommendations outlined above should help with these tasks. Whether
to take them, of course, is up to Congress.
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Senator Jim Risch’s Remarks at Hudson Institute
on REPO for Ukrainians Act
November 16, 2023

Thank you very much, it’s good to be back here again. Let me say that the remarks I made in
April about why victory in Ukraine is critically important to American national security interests,
actually for the planet’s national security interests. Nothing has changed since then other than
there is even a clearer understanding that it is important, that there be a victory there, and that
Putin is defeated and that he is restrained from further ambitions on the planet.

Today marks the 631st day since the illegal Russian invasion of Ukraine. Over the last year and a
half, Putin has single-handedly brought war back to Europe. We’ve seen Russian troops commit
unspeakable crimes against the Ukrainian people, including indiscriminate targeting of civilian
areas, indeed at times deliberate targeting of civilian areas, and infrastructure, mass graves,

sexual violence, kidnappings, and countless other horrors.

Putin is making every effort to eliminate the Ukrainian people by committing atrocities that
amount to serious war crimes, including genocide. Russia has to pay for the devastation it has
caused, and that is what we are here to talk about today. Indeed, it is rare | get the chance to
stand up here and tell you that the effort that we are making here is an effort that is bipartisan, it
is bicameral, and we occasionally see issues like that. But more importantly, there is enthusiasm
for this particular issue on all parts. So in that regard, it’s fun to be doing one of these instead of
fighting over something.

In Kyiv and Irpin last year, | saw firsthand some of the destruction that Russia has rained down
on Ukrainian infrastructure, homes, schools, businesses, and manufacturing. The scale of the
damage, as you all know, is immense. This devastation has decimated Ukraine’s economy, with
experts placing current estimates to rebuild at over $400 billion dollars. That number will only

increase more the longer this war drags on.

This harsh reality presents the United States and its allies with a problem. How do we hold
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Russia — a major economy with significant resources and veto powers at major international
institutions — accountable for its invasion of Ukraine, the destruction it has created, and the lives
it has cost? And how can we best help Ukraine rebuild its country, save its economy, and
become integrated more into the West?

This really is a simple process, a simple matter. Russia broke it, they ought to pay for it. That’s
really, really simple. We understand it, the world understands that.

The international community has overwhelmingly condemned Russia for its war of aggression.
Indeed, the International Court of Justice ruled that Russia’s invasion has violated international
law, and the UN General Assembly adopted a resolution establishing Russia’s duty to provide
reparations to Ukraine. The G7 has also issued multiple statements asserting that Russia must
pay for Ukraine’s reconstruction. That’s what we are talking about today, and that’s what this

effort that we are pursuing here is very clearly targeted at.

The problem, of course, is that Russia has ignored all of this — why? Because it can. Putin has
refused to discuss compensation for damages of course, let alone agree to pay for the
reconstruction of Ukraine, and worse, inflicts continual destruction. Russia also continues to use
its veto powers at the UN and other international institutions which house traditional

mechanisms for compensation, effectively rendering these mechanisms useless.

So, we knew we need to do more. Thus, the REPO Act.

Meanwhile, public reporting indicates there is more than $300 billion in Russian sovereign assets
currently frozen around the world, with most of that held in Europe. We have some here in the
United States. While like-minded countries agree that Russia should pay to rebuild Ukraine, no
country has yet been willing to take a first step to make that happen. As with all key decision points
on assistance to Ukraine thus far, U.S. leadership is absolutely essential. We’re here to provide that

leadership.

European countries have hidden behind traditional, theoretical principles that protect sovereign state

assets. However, Ukraine’s situation is not a theoretical one. It is very real, and has very real
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consequences.

Sadly, the truth is that Russia will never agree to its obligations to compensate Ukraine, and Russia’s
veto powers have taken international compensation mechanisms off the table. Thus, the need for
REPO.

Given this reality, the international community is left with a choice: will law abiding nations stand by
and allow Russia to skirt its international obligations? Or will we acknowledge that both domestic
and international law must evolve in order to meet this relatively new problem, and unique problem?
Make no mistake — this situation presents the international legal system with one of its greatest test
since World War 1.

The entire international system is based on the premise of international peace and security through
respect of territorial sovereignty. If international law cannot evolve and hold Russia accountable for
violating not only a foundational principal of the UN but also this most basic tenet of the
international system in the modern age, we stand no chance of deterring China from invading

Taiwan, or other authoritarian countries from future aggression.

The stakes are simply too high for us to let arcane legal theories keep us from doing what needs to be
done. Over the course of this conflict, we have seen that U.S. leadership on key assistance to Ukraine
— from critical munitions, to tanks, to fighter aircraft and fighter pilot training, to long range missiles
— almost invariably led other countries to follow suit. This multiplies the amount of assistance many

times over.

Now I do not want to, in any way, denigrate or take away from what the Europeans have done. They
have stepped up, we have pushed and shoved back in forth arguing about who has done more, it’s not
particularly relevant. The fact is that both sides of the Atlantic are working on this issue, and should,
and it’s really been a thing that’s brought our partnerships on NATO together and our NATO
countries together—and stronger, more so than it’s ever been in years.

If Russia refuses to honor its moral and legal obligations to compensate Ukraine to help them
rebuild, other countries can — and should — seize Russia’s sovereign assets and transfer them to
Ukraine. Additionally, the United States can and should lead on this issue by passing legislation
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granting domestic legal authority to seize and transfer Russian sovereign assets to Ukraine and work
with our allies to do the same.

We are going through a legal process, a lawful process and a due process.

That is why I introduced the Rebuilding Economic Prosperity and Opportunity for Ukrainians Act.
The REPO Act is actually a pretty simple piece of legislation. It does 4 things:

First and foremost, the REPO Act grants the president authority to seize Russian sovereign assets
frozen in the United States. It also gives the president the authority to transfer those assets to Ukraine

for reconstruction.

Under current U.S. law, there is no clear-cut way to seize sovereign assets of another country unless
the United States is effectively at war with that country. The bill also makes clear that this would be a

one-time authority that applies only to Russia in this unique circumstance.

Second, because the president may not transfer all of Russia’s frozen assets, the bill creates a
prohibition that the president cannot return any Russian frozen assets until Russia has withdrawn its
troops from Ukraine and agreed to fully compensate the Ukrainians. The bill also provides
congressional oversight over any proposal to return Russia’s assets to ensure that conditions have, in

fact, been met.

Third, the bill ensures these funds can get to Ukraine quickly by limiting Russia’s ability to challenge
a seizure in U.S. courts. Ukraine needs this money now if it has a hope of beginning to rebuild before

the damage to its economy becomes irreparable.

Russia would like nothing more than to tie these funds up over a decades-long time period with
complex litigation in order to keep from having to pay up. Interestingly, our court system is designed
that this is possible if we don’t have this legislation to make things happen otherwise. This provision
would provide congressional intent to U.S. courts in this unique and extraordinary situation that
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Russia should not be able to use the U.S. legal system to skirt its obligations and to lay justice for

Ukraine.

Finally, the bill directs the president to engage with other like-minded allies and partners to establish
an international compensation mechanism. While | believe the United States should have the
authority to unilaterally seize Russian assets and send them to Ukraine, | do not believe we should

act alone. Indeed, we should have our partners with us.

According to public reports, most of Russia’s frozen assets are located in Europe. For us to make a
dent in what Russia owes Ukraine, Europe will need to participate in this effort. But because this is
an extraordinary situation, collective action in concert with our allies and partners will send the

strongest possible message to

Putin and any other authoritarian state contemplating illegal military action. And,

importantly, U.S. leadership here will be critical in encouraging our European allies.

While the REPO Act is focused on U.S. domestic law, it sends a strong message to our
European partners that seizing Russia’s sovereign assets would also be legal and appropriate
under international law. Under the international law of “countermeasures,” third-party
countries have the right to take proportionate, temporary action aimed at compelling another
state to comply with its legal obligations. Therefore, it is legal and appropriate for nations to
terminate Russia’s sovereign immunity and transfer Russian assets to Ukraine for

reconstruction.

Some critics argue that this bill would limit the president’s ability to negotiate an end to the
war in Ukraine. Those with this view argue that the president should have total flexibility to
use Russia’s frozen assets as a carrot to entice Russia to the negotiating table and that placing
pre-conditions on the return of those assets, as well as congressional oversight, hinders that
ability. However, this legislation actually gives the president more tools to compel Russia to

125



negotiate.

By giving the president the discretion to use this authority, he will have added credibility in
negotiations up to and until this authority is exercised. By making seizure a real possibility,
Putin will be under greater pressure to make a deal and meet meaningful conditions of
withdrawal and compensation. If Putin refuses, then this creates the pathway to make

Ukraine whole.

Additionally, if Russia were to attempt to challenge seizure in U.S. federal courts, the bill

would give Department of Justice lawyers the ammunition they need to rebuff challenges.

The argument | probably hear most often is that seizing Russia’s sovereign assets will set a
new precedent that undermines sovereign immunity. The principle, by the way, one of a
number which have grown up over a period of time and are there for a reason, and in general
and normal circumstances, could be good propositions. The principle that states are immune
from having their property expropriated by other states to settle debts is an incredibly
important principle. And the fact that the law of countermeasures has never been used to
suspend sovereign immunity with regard to seizure of state assets is important. However, like
most legal precedents, there are rare and extreme cases where exceptions are necessary as

long are there are appropriate guardrails to keep the exception limited.

Indeed there is precedent for seizing sovereign assets of an aggressor state. In 1991, the
international community collectively seized Iraqgi sovereign assets following Saddam
Hussein’s invasion of Kuwait. | believe Russia’s war in Ukraine is another unique but rare
situation that warrants such similar action and is both legal, appropriate and very much in
line with the single president that’s out there, and that is the Iraq and Kuwait situation.

Still others argue that if countries take Russia’s assets, Russia will retaliate by seizing those
countries’ assets located inside Russia. Putin is already seizing Western assets. In April,
Russia announced a new presidential decree which, ironically, cited the doctrine of
countermeasures as justification to seize private companies if they are based in countries
deemed “unfriendly” by the Kremlin. So the Russians themselves have provided a clear legal

precedent for this legal action. So they’ve already done this, and it is appropriate that we
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follow suit. Unfriendly countries are an interesting proposition by the Kremlin. That’s
probably everybody, with the exception of all the bad actors out there like North Korea,
China, Iran and Cuba and Venezuela. But only a handful amongst the nearly two hundred
countries on the planet fit this description.

Some critics have also expressed concern that if the United States were to take Russia’s
assets, we might seize other countries’ assets. They also fear that countries would move their
sovereign investments outside of the United States or finance their investments in other

currencies. The fear is that confiscation could weaken the value of the dollar globally.

This argument doesn’t hold water. Some countries have already tried to shift transactions
away from the dollar — like China demanding that Saudi Arabia pay them for their oil using
the Yuan. There is a reason these efforts have failed and been rebuffed. The dollar is the clear
and safe global standard for international investment — period. It is highly unlikely, at least
for the foreseeable future, that another currency could overtake the dollar. It is also clear this
bill targets a very specific and unique case.

The approach in the REPO Act does not just represent my view. In crafting this legislation, 1
have worked closely with constitutional law professors, international law experts, policy
practitioners, European partners, Ukrainian legal advocates, and Ukrainian government
officials. This effort to bring so many stakeholders to the table is why this bill is THE bill on
Russian sovereign assets that has bipartisan, bicameral support. It is also why the REPO Act
is Ukraine’s top legislative request of Capitol Hill.

In the Senate, 1’ve partnered with Senator Sheldon Whitehouse — a strong advocate for anti-
money laundering and a key architect of legislation enabling the seizure of private Russian
assets in the United States. Other Senate cosponsors include Sen. Wicker, ranking member of
the Senate Armed Services Committee, and Sen. Graham, ranking member of the Senate

Defense Appropriations subcommittee.

In the House, the Foreign Affairs committee just passed its version of the bill by an
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overwhelming bipartisan majority of 40-2. The REPO Act has also been endorsed by legal
and policy scholars from all parts of the political spectrum outside of government.

We are entering a new phase of strategic competition that is growing more fierce with each
passing day. We need to develop and use new and more creative tools to not only seek justice
for those who are wronged, but to deter bad actors from doing things like Russia has done in
Ukraine.

The countries that want to undermine and change the international system — Russia, China,
Iran, and North Korea — don’t care about the rule of law and never have. And they don’t care
about our precedents. We must be willing to put them on notice that they will not act with
impunity—that they will not be allowed to act with impunity. They will be made to pay. The
REPO Act will show them that is true — and | thank all of you who share this enthusiasm and
support this effort, and I commit to you that we will move as diligently as we can to get this
legislation across the finish line. So, with that, I’ll take a question or two, whatever you like.
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Renew Democracy Initiative 1230 6th Avenue, Floor 16

New York, NY 10020

Dear Chairman Cardin, Ranking Member Risch, and Esteemed Members of the Foreign Relations

Committee:

Thank you for your support for Senator Risch’s amendment in the nature of a substitute to S.2003, the
REPO for Ukrainians Act.

The Renew Democracy Initiative (RDI) applauds your bipartisan efforts to ensure that no resource

oes untapped in supporting Ukraine’s ficht for freedom against authoritarian Russian agoression.
g pp pp g g g gg

This conflict is deeply personal to me. In my chess career, I represented both the U.S.S.R. and the
Russian Federation internationally. In fact, I was the first person to compete under a Russian flag
instead of the Soviet one. And yet, the flag that I once proudly represented is now stained by the
blood of countless people. Countless more will die unless we take swift action. Therefore, I
wholeheartedly endorse the seizure of frozen assets from the country I once called home in defense

of American interests and in pursuit of Ukraine’s victory.

RDI maintains that President Biden has the undisputed authority to transfer Russian assets held in

the United States—as cleatly explained in an iIndependent study, “Making Putin Pay,” which RDI

commissioned from leading legal scholar Laurence Tribe last year. However, given both the

urgency of this question and the executive branch’s reluctance to move decisively, I commend your
leadership with legislative action. Your work may well push the administration to take the actions
that this moment requires.

In closing, I urge you to reject any amendment that would either limit the amount of available funds
to help Ukraine or restrict the president’s ability to seize and transfer those funds as effectively and

efficiently as possible, consistent with U.S. national interests.

Respectfully,

Garry Kasparov
Chairman

Renew Democracy Initiative
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Addition VII

Op-Ed from Financial Times, January 21, 2024

War in Ukraine — Transferring Frozen Russian
Reserves to Ukraine Is Elegant Justice

By Robert Zoellick
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Addition VIII

Letter Submitted in Support of the
Rebuilding Economic Prosperity and
Opportunity for Ukrainians Act
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Submitted for the Record by Senator James E. Risch

Addition IX

The Legal, Practical, and Moral Case for Transferring
Russian Sovereign Assets to Ukraine

By: Laurence H. Tribe, Raymond P. Tolentino,
Kate M. Harris, Jackson Erpenbach, and Jeremy Lewin

https://rdi.org/wp-content/uploads/2023/09/2023.09.17-MPP-Report.pdf
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Addition X

Lawrence Summers, Philip Zelikow, and
Robert Zoellick on Why Russian Reserves
Should Be Used to Help Ukraine

The Economist, 27 July 2023
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Ordinarily Russia could claim repayment for lost assets.
In this case Russia’s own serious breach of the inviolable
norms of international law permits a legal suspension of
that obligation. The Economist called for “patient,
relentless work to expand the legal case against Russia”.
But a ruling by the International Court of Justice (1cJ),
handed down in March 2022, has already demanded that
Russia end its aggression, and Russia has ignored this
obligation for 16 months. In November 2022 the UN
General Assembly established Russia’s duty to provide
reparations under the very procedure—"a stand-in for the
Security Council”—that The Economist recommended.
Russia has ignored that notice and duty for nine months.

Calls for years of litigation in the 1cj—which even then
could end fruitlessly, just as Georgia’s case against Russia
fizzled for jurisdictional reasons more than ten years ago
—seem, as former American secretary of state George
Marshall put it, like allowing the patient to die while the
doctors deliberate. The Russian assets sit idle while
damages grow, rewarding the aggressor. There is indeed
much more work to do in preparing the way for the
transfer of funds, and more work to design international
mechanisms for timely reconstruction assistance and
sifting claims. But the legal prerequisites for the enabling
countermeasure have been met.

Why does The Economist seem to offer such conflicted
advice? Its article candidly revealed the core of the
opposing position: Russia’s assets, it said, can only be

used if Russia consents.

attps:/fwww.economist.com/by-invitation/2023/07/27(lawrence-summers-...ert-zoellick-on-why-russian-reserves-should-be-used-to-help-ukraine Page 4 of 7
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Wwhy? Because, we are told, the opponents tear that such
countermeasures might be abused by powerful states.
Any law enforcement can be abused. But reflect on the
paradox. In this argument to restrain the powerful, it is
Russia, the powerful aggressor, whose rights take
precedence over the rights of those it has injured. And
this will reinforce the rule of law?

The solicitude for Russia’s rights is particularly ironic.
We advocate targeting only Russian state assets.
Anything else, such as moves against oligarchs, would
indeed require due process to establish an association
between that person and the target state.

Russia is not so considerate. In April it announced a
presidential decree using the doctrine of state
countermeasures to declare that it can seize private
companies if they are domiciled in countries deemed
“unfriendly”. It then seized German and Finnish
companies and has since grabbed the Russian operations
of Danone, a French food company, and Carlsberg, a
Danish brewer, turning them over to Vladimir Putin’s
cronies. To this patently unlawful use of state
countermeasures, Western governments have offered no
coherent reply.

Some of those who disagree with us fall back to a
position that a countermeasure must be reversible. They
presume Russia might have to be paid back. But the well-
established codification of this principle, adopted more
than 20 years ago by the UN’s International Law
Commission, says that the suspended obligations need
only be restored “as far as possible”.

In 1949 Robert Jackson, a justice on the United States
Supreme Court, warned: “There is a danger that, if the
court does not temper its doctrinaire logic with a little
practical wisdom, it will convert the constitutional Bill of
Rights into a suicide pact.”

https://www.economist.com/by-invitation/2023/07/27/lawrence-summers-...ert-zoellick-on-why-russian-reserves-should-be-used-to-help-ukraine Page 5 of 7
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