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LETTER OF TRANSMITTAL

THE WHITE HOUSE, October 7, 1994.
To the Senate of the United States:

I transmit herewith, for the advice and consent of the Senate to
accession, the United Nations Convention on the Law of the Sea,
with Annexes, done at Montego Bay, December 10, 1982 (the “Con-
vention”), and, for the advice and consent of the Senate to ratifica-
tion, the Agreement Relating to the Implementation of Part XI of
the United Nations Convention on the Law of the Sea of 10 Decem-
ber 1982, with Annex, adopted at New York, July 28, 1994 (the
“Agreement”), and signed by the United States, subject to ratifica-
tion, on July 29, 1994. Also transmitted for the information of the
Senate is the report of the Department of State with respect to the
Convention and Agreement, as well as Resolution II of Annex I and
Annex II of the Final Act of the Third United Nations Conference
on the Law of the Sea.

The United States has basic and enduring national interests in
the oceans and has consistently taken the view that the full range
of these interests is best protected through a widely accepted inter-
national framework governing uses of the sea. Since the late 1960s,
the basic U.S. strategy has been to conclude a comprehensive trea-
ty on the law of the sea that will be respected by all countries.
Each succeeding U.S. Administration has recognized this as the
cornerstone of U.S. oceans policy. Following adoption of the Con-
vention in 1982, it has been the policy of the United States to act
in a manner consistent with its provisions relating to traditional
uses of the oceans and to encourage other countries to do likewise.

The primary benefits of the Convention to the United States in-
clude the following:

—The Convention advances the interests of the United States as
a %lobal maritime power. It preserves the right of the U.S.
military to use the world’s oceans to meet national security re-
quirements and of commercial vessels to carry sea-goinﬁ car-
goes. It achieves this, inter alia, by stabilizing the breadth of
the territorial sea at 12 nautical miles; by setting forth naviga-
tion regimes of innocent dpassage in the territorial sea, transit
passage in straits used for international navigation, and
archipelagic sea lanes passage; and by reaffirming the tradi-
tional freedoms of navigation and overflight in the exclusive
economic zone and the high seas beyond.

—The Convention advances the interests of the United States as
a coastal State. It achieves this, inter alia, by providing for an
exclusive economic zone out to 200 nautical miles from shore
and by securing our rights regarding resources and artificial is-
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lands, installations and structures for economic purposes over
the full extent of the continental shelf. These provisions fully
comport with U.S. oil and gas leasing practices, domestic man-
agement of coastal fishery resources, and international fish-
eries agreements.

—As a far-reaching environmental accord addressing vessel
source pollution, pollution from seabed activities, ocean dump-
ing, and land-based sources of marine pollution, the Conven-
tion promotes continuing improvement in the health of the
world’s oceans.

—In light of the essential role of marine scientific research in un-
derstanding and managing the oceans, the Convention sets
forth criteria and procedures to promote access to marine
areas, including coastal waters, for research activities.

—The Convention facilitates solutions to the increasingly com-
plex problems of the uses of the ocean—solutions that respect
the essential balance between our interests as both a coastal
and a maritime nation.

—Throu%h its dispute settlement provisions, the Convention pro-
vides for mechanisms to enhance compliance by Parties with
the Convention’s provisions.

Notwithstanding these beneficial provisions of the Convention
and bipartisan support for them, the United States decided not to
sign the Convention in 1982 because of flaws in the regime it
would have established for managing the development of mineral
resources of the seabed beyond national jurisdiction (Part XI). It
has been the consistent view of successive U.S. Administrations
that this deep seabed mining regime was inadequate and in need
of reform if the United States was ever to become a Party to the
Convention.

Such reform has now been achieved. The Agreement, signed by
the United States on July 29, 1994, fundamentally changes the
deep seabed mining regime of the Convention. As described in the
report of the Secretary of State, the Agreement meets the objec-
tions the United States and other industrialized nations previously
expressed to Part XI. It promises to provide a stable and inter-
nationally recognized framework for mining to proceed in response
to future demand for minerals.

Early adherence by the United States to the Convention and the
Agreement is important to maintain a stable legal regime for all
uses of the sea, which covers more than 70 percent of the surface
of the globe. Maintenance of such stability is vital to U.S. national
security and economic strength.

I therefore recommend that the Senate give early and favorable
consideration to the Convention and to the Agreement and give its
advice and consent to accession to the Convention and to ratifica-
tion of the Ag'reement. Should the Senate give such advice and con-
sent, I intend to exercise the options concerning dispute settlement
recommended in the accompanying report of the Secretary of State.

WILLIAM J. CLINTON.
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LETTER OF SUBMITTAL

DEPARTMENT OF STATE,
Washington, September 23, 1994.
The PRESIDENT,
The White House.

THE PRESIDENT: I have the honor to submit to you the United
Nations Convention on the Law of the Sea, with Annexes, done at
Montego Bay, December 10, 1982 (the Convention), and the Agree-
ment Relating to the Implementation of Part XI of the United Na-
tions Convention on the Law of the Sea of 10 December 1982, with
Annex, ado;}))ted at New York, July 28, 1994 (the Agreement), and
signed by the United States on July 29, 1994, subject to ratifica-
tion. I recommend that the Convention and the Agreement be
transmitted to the Senate for its advice and consent to accession
and ratification, respectively.

The Convention sets forth a comprehensive framework governing
uses of the oceans. It was adopted by the Third United Nations
Conference on the Law of the Sea (the Conference), which met be-
tween 1973 and 1982 to negotiate a comprehensive treaty relating
to the law of the sea.

The Agreement, adopted by United Nations General Assembly
Resolution A/RES/48/263 on July 28, 1994, contains legally binding
changes to that part of the Convention dealing with the mining of
the seabed beyond the limits of national jurisdiction (Part XI and
related Annexes) and is to be applied and interpreted together with
the Convention as a single instrument. The Agreement promotes
universal adherence to the Convention by removing obstacles to ac-
ceptance of the Convention by industrialized nations, including the
United States.

I also recommend that Resolution II of Annex I, governing pre-
paratory investment in pioneer activities relating to polymetallic
nodules, and Annex II, a statement of understanding concerning a
specific method to be used in establishing the outer edge of the con-
tinental margin, of the Final Act of the Third United Nations Con-
ference on the Law of the Sea be transmitted to the Senate for its
information. - »

THE CONVENTION

The Convention provides a comprehensive framework with re-
spect to uses of the oceans. It creates a structure for the govern-
ance and protection of all marine areas, including the airspace
above and the seabed and subsoil below. After decades of dispute
and negotiation, the Convention reflects consensus on the extent of
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jurisdiction that States may exercise off their coasts and allocates
rights and duties among States.

The Convention provides for a territorial sea of a maximum
breadth of 12 nautical miles and coastal State sovereign rights over
fisheries and other natural resources in an Exclusive Economic
Zone (EEZ) that may extend to 200 nautical miles from the coast.
In so doing, the Convention brings most fisheries under the juris-
diction of coastal States. (Some 90 percent of living marine re-
sources are harvested within 200 nautical miles of the coast.) The
Convention imposes on coastal States a duty to conserve these re-
sources, as well as obligations upon all States to cooperate in the
conservation of fisheries populations on the high seas and such
populations that are found both on the high seas and within the
EEZ (highly migratory stocks, such as tuna, as well as “straddling
stocks™). In addition, it provides for special protective measures for
anadromous species, such as salmon, and for marine mammals,
such as whales.

The Convention also accords the coastal State sovereign rights
over the exploration and development of non-living resources, in-
cluding oil and gas, found in the seabed and subsoil of the con-
tinental shelf, which is defined to extend to 200 nautical miles from
the coast or, where the continental margin extends beyond that
limit, to the outer edge of the geological continental margin. It lays
down specific criteria and procedures for determining the outer
limit of the margin.

The Convention carefully balances the interests of States in con-
trolling activities off their own coasts with those of all States in
protecting the freedom to use ocean spaces without undue inter-
ference. It specifically preserves and elaborates the rights of mili-
tary and commercial navigation and overflight in areas under
coastal State jurisdiction and on the high seas beyond. It guaran-
tees passage for all ships and aircraft through, under and over
straits used for international navigation and archipelagos. It also
guarantees the high seas freedoms of navigation, overflight and the
laying and maintenance of submarine cables and pipelines in the
EEZ and on the continental shelf.

For the non-living resources of the seabed beyond the limits of
national jurisdiction (i.e., beyond the EEZ or continental margin,
whichever is further seaward), the Convention establishes an inter-
national regime to govern exploration and exploitation of such re-
sources. It defines the general conditions for access to deep seabed
minerals by commercial entities and provides for the establishment
of an international organization, the International Seabed Author-
ity, to grant title to mine sites and establish necessary ground
rules. The system was substantially modified by the 1994 Agree-
ment, discussed below.

The Convention sets forth a comprehensive legal framework and
basic obligations for protecting the marine environment from all
sources of pollution, including pollution from vessels, from dump-
ing, from seabed activities and from land-based activities. It creates
a positive and unprecedented regime for marine environmental pro-
tection that will compel parties to come together to address issues
of common and pressing concern. As such, the Convention is the
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strongest comprehensive environmental treaty now in existence or
likely to emerge for quite some time.

The essential role of marine scientific research in understanding
and managing the oceans is also secured. The Convention affirms
the right of all States to conduct marine scientific research and sets
forth obligations to promote and cooperate in such research. It con-
firms the rights of coastal States to require consent for such re-
search undertaken in marine areas under their jurisdiction. These
rights are balanced by specific criteria to ensure that coastal States
exercise the consent authority in a predictable and reasonable fash-
ion to promote maximum access for research activities. -

The Convention establishes a dispute settlement system to pro-
mote com%ilance with its provisions and the peaceful settlement of
disputes. These procedures are flexible, in providing options as to
the appropriate means and fora for resolution of disputes, and com-
prehensive, in subjecting the bulk of the Convention’s provisions to
enforcement through binding mechanisms. The system also pro-
vides Parties the means of excluding from binding dispute settle-
ment certain sensitive political and defense matters.

Further analysis of provisions of the Convention’s 17 Parts, com-
prising 320 articles and nine Annexes, is set forth in the Com-
mentary that is enclosed as part of this Report.

THE AGREEMENT

The achievement of a widely accepted and comprehensive law of
the sea convention—to which the United States can become a
Party—has been a consistent objective of successive U.S. adminis-
trations for the past quarter century. However, the United States
decided not to sign the Convention upon its adoption in 1982 be-
cause of objections to the regime it would have established for man-
aging the development of seabed mineral resources beyond national
jurisdiction. While the other Parts of the Convention were judged

eneficial for U.S. ocean policy interests, the United States deter-
mined the deep seabed regime of Part XI to be inadequate and in
need of reform before the United States could consider becoming
Party to the Convention.

Similar objections to Part XI also deterred all other major indus-
trialized nations from adhering to the Convention. However, as a
result of the important international political and economic
changes of the last decade—including the end of the Cold War and
growing reliance on free market principles—widespread recognition
emerged that the seabed mining regime of the Convention required
basic change in order to make it generally acceptable. As a result,
informal negotiations were launched in 1990, under the auspices of
the United Nations Secretary-General, that resulted in adoption of
the Agreement on July 28, 1994.

The legally binding changes set forth in the Agreement meet the
objections of the United States to Part XI of the Convention. The
United States and all other major industrialized nations have
signed the Agreement.

The provisions of the Agreement overhaul the decision-making
procedures of Part XI to accord the United States, and others with
major economic interests at stake, adequate influence over future
decisions on possible deep seabed mining. The Agreement guaran-
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tees a seat for the United States on the critical executive body and
requires a consensus of major contributors for financial decisions.

The Agreement restructures the deep seabed mining regime
along free market principles and meets the U.S. goal of guaranteed
access by U.S. firms to deep seabed minerals on the basis of rea-
sonable terms and conditions. It eliminates mandatory transfer of
technology and production controls, It scales back the structure of
the organization to administer the mining regime and links the ac-
tivation and operation of institutions to the actual development of
concrete commercial interest in seabed mining. A future decision,
which the United States and a few of its allies can block, is re-
quired before the organization’s potential operating arm (the Enter-
prise) may be activated, and any activities on its part are subject
to the same requirements that apply to private mining companies.
States have no obligation to finance the Enterprise, and subsidies
inconsistent with GATT are prohibited.

The Agreement provides for grandfathering the seabed mine site
claims established on the basis of the exploration work already con-
ducted by companies holding U.S. licenses on the basis of arrange-
ments “similar to and no less favorable than” the best terms grant-
ed to previous claimants; further, it strengthens the provisions re-
guiring consideration of the potential environmental impacts of

eep seabed mining.

The Agreement provides for its provisional application from No-
vember 16, 1994, pending its entry into force. Without such a pro-
vision, the Convention would enter into force on that date with its
objectionable seabed mining provisions unchanged. Provisional ap-
Plication may continue only for a limited period, pending entry into
orce. Provisional application would terminate on November 16,
1998, if the Agreement has not entered into force due to failure of
a sufficient number of industrialized States to become Parties. Fur-
ther, the Agreement provides flexibility in allowing States to apply
it provisionally in accordance with their domestic laws and regula-
tions.

In signing the agreement on July 29, 1994, the United States in-
dicated that it intends to apply the agreement provisionally pend-
ing ratification. Provisional application by the United States will
permit the advancement of U.S, seabed mining interests by U.S.
participation in the International Seabed Authority from the outset
to ensure that the implementation of the regime is consistent with
those interests, while doing so consistent with existing laws and
regulations.

Further analysis of the Agreement and its Annex, including anal-
ysis of the provisions of Part XI of the Convention as modified by
the Agreement, is also set forth in the Commentary that follows.

STATUS OF THE CONVENTION AND THE AGREEMENT

One hundred and fifty-two States signed the Convention during
the two years it was open for signature. As of September 8, 1994,
65 States had deposited their instruments of ratification, accession
or succession to the Convention. The Convention will enter into
force for these States on November 16, 1994, and thereafter for
other States 30 days after deposit of their instruments of ratifica-
tion or accession.
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The United States joined 120 other States in voting for adoption
of the Agreement on July 28, 1994; there were no negative votes
and seven abstentions. As of September 8, 1994, 50 States and the
European Community have signed the Agreement, of which 19 had
previously ratified the Convention. Eighteen developed States have
signed the Agreement, including the United States, all the mem-
bers of the European - Community, Japan, Canada and Australia, as
;vegl as major developing countries, such as Brazil, China and

ndia.

RELATION TO THE 1958 GENEVA CONVENTIONS

Article 311(1) of the LOS Convention provides that the Conven--
tion will prevail, as between States Parties, over the four Geneva
Conventions on the Law of the Sea of April 29, 1958, which are
currently in force for the United States: the Convention on the Ter-
ritorial Sea and the Contiguous Zone, 15 U.S.T. 1606, T.L.A.S. No.
5639, 516 U.N.T.S. 205 (entered into force September 10, 1964); the
Convention on the High Seas, 13 U.S.T. 2312, T.ILA.S. No. 5200,
450 U.N.T.S. 82 (entered into force September 30, 1962); Conven-
tion on the Continental Shelf, 15 U.S.T. 471, T.L.A.S. No. 5578, 499
U.N.T.S. 311 (entered into force June 10, 1964); and the Conven-
tion on Fishing and Conservation of Living Resources of the High
Seas, 17 U.S.T. 138, T.I.A.S. No. 5969, 559 U.N.T.S. 285 (entered
into force March 20, 1966). Virtually all of the provisions of these
Conventions are either repeated, modified, or replaced by the provi-
sions of the LOS Convention.

DISPUTE SETTLEMENT

The Convention identifies four potential fora for binding dispute
settlement:

—The International Tribunal for the Law of the Sea constituted
under Annex VI;

—The International Court of Justice;

—An grbitral tribunal constituted in accordance with Annex VII;
an

—A special arbitral tribunal constituted in accordance with Annex
VIII for specified categories of disputes.

A State, when adhering to the Convention, or at any time there-
after, is able to choose, by written declaration, one or more of these
means for the settlement of disputes under the Convention. If the
parties to a dispute have not accepted the same procedure for the
settlement of the dispute, it may be submitted only to arbitration
in accordance with Annex VII, unless the parties otherwise agree.
If a Party has failed to announce its choice of forum, it is deemed
to have accepted arbitration in accordance with Annex VII.

I recommend that the United States choose special arbitration
for all the categories of disputes to which it may be applied and
Annex VII arbitration for disputes not covered by the above, and
thus that the United States make the following declaration:

The Government of the United States of America declares, in
accordance with paragraph 1 of Article 287, that it chooses the
following means for the settlement of disputes concerning the
interpretation or application of the Convention:
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(A) a special arbitral tribunal constituted in accordance with
Annex VIII for the settlement of disputes concerning the inter-
pretation or application of the articles of the Convention relat-
ing to (1) fisheries, (2) protection and preservation of the ma-
rine environment, (3) marine scientific research, and (4) navi-
gation, includinlgafollution from vessels and by dumping, and

(B) an arbit tribunal constituted in accordance with
Annex VII for the settlement of disputes not covered by the
declaration in (A) above,

Subject to limited exceptions, the Convention excludes from bind-
ing dispute settlement disputes relating to the sovereign rights of
coastal States with respect to the living resources in their EEZs.
In addition, the Convention permits a State to opt out of binding
dispute settlement procedures with respect to one or more enumer-
ated categories of disputes, namely disputes regarding maritime
boundaries between neighboring States, disputes concerning mili-
tary activities and certain law enforcement activities, and disputes
in respect of which the United Nations Security Council is exercis-
ing the functions assigned to it by the Charter of the United Na-
tions.

- I recommend that the United States elect to exclude all three of
these cate%;)ries of disputes from binding dispute settlement, and
thus that the United States make the following declaration:

The Government of the United States of America declares, in
accordance with paragraph 1 of Article 298, that it does not ac-
cept the procedures provided for in section 2 of Part XV with
respect to the categories of disputes set forth in subparagraphs
(a), (b) and (c) of that paragraph.

RECOMMENDATION

The interested Federal agencies and departments of the United
States have unanimously concluded that our interests would be
best served by the United States becoming a’ Party to the Conven-
tion and the Agreement. !

The primary benefits of the Convention tg the United States in-
clude the following: i

e The Convention advances the interests of the United States as
a global maritime power. It preserves the right of the U.S. military
to use the world’s oceans to meet national security requirements
and of commercial vessels to carry sea-going cargoes. It achieves
this, inter alia, by stabilizing the breadth of the territorial sea at
12 nautical miles; by setting forth navigation regimes of innocent
passage in the territorial sea, transit passage in straits used for
international navigation, and archipelagic sea lanes passage; and
by reaffirming the traditional freedoms of navigation and overflight
in the EEZ and the high seas beyond.

e The Convention advances the interests of the United States as
a coastal State. It achieves this, inter alia, by providing for an EEZ
out to 200 nautical miles from shore and by securing our rights re-
garding resources and artificial islands, installations and struc-
tures for economic purposes over the full extent of the continental
shelf. These provisions fully comport with U.S. oil and gas leasing
practices, domestic management of coastal fishery resources, and
international fisheries agreements.
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e As a far-reaching environmental accord addressing vessel
source pollution, pollution from seabed activities, ocean dumping
and land-based sources of marine pollution, the Convention pro-
motes continuing improvement in the health of the world’s oceans.

¢ In light of the essential role of marine scientific research in un-
derstanding and managing the oceans, the Convention sets forth
criteria and procedures to promote access to marine areas, includ-
ing coastal waters, for research activities.

o The Convention facilitates solutions to the increasingly com-
plex problems of the uses of the ocean—solutions which respect the
essential balance between our interests as both a coastal and a
maritime nation.

e Through its dispute settlement provisions, the Convention pro-
vides for mechanisms to enhance compliance by Parties with the
Convention’s provisions. ‘

¢ The Agreement fundamentally changes the deep seabed mining
regime of the Convention. It meets the o ijecl:ions the United States
and other industrialized nations previously expressed to Part XI. It
promises. to provide a stable and internationally recognized frame-
woxik for mining to proceed in response to future demand for min-
erals.

The United States has been a leader in the international commu-
nity’s effort to develop a widely accepted international framework
governing uses of the seas. As a Party to the Convention, the Unit-
ed States will be in a position to continue its role in this evolution
and ensure solutions that res our interests.

All interested agencies and departments, therefore, join the De-
partment of State in unanimously recommending that the Conven-
tion and Agreement be transmitted to the Senate for its advice and
consent to accession and ratification respectively. They further rec-
ommend that they be transmitted before the Senate adjourns sine
die this fall.

The Department of State, along with other concerned agencies,
stands ready to work with Congress toward enactment of legisla-
tion necessary to carry out the obligations assumed under the Con-
vention and Agreement and to permit the United States to exercise
rights granted by the Convention.

Respectfully submitted,
WARREN CHRISTOPHER.
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INTRODUCTION

The United Nations Convention on the Law of the Sea, opened
for signature on December 10, 1982 (the Convention or LOS Con-
vention) creates a structure for the governance and protection of all
of the sea, including the airspace above and the seabed and subsoil
below. In particular, it provides a framework for the allocation of
jurisdiction, rights and duties among States that carefully balances
the interests of States in controlling activities off their own coasts
and the interests of all States in protecting the freedom to use
ocean spaces without undue interference.

This Commentary begins with a discussion of the maritime zones
recognized by the Convention, emphasizing the rules regarding
navigation and overflight in these areas. Next, the framework for
the protection and preservation of the marine environment of these
areas is examined. Thereafter, the Commentary reviews the re-
gimes for dealing with the resources in these areas under the fol-
lowing headings:

(n
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living marine resources, including fishing;
nonliving resources, including those of the continental shelf
ang the deep seabed beyond the limits of national jurisdiction;
and,
marine scientific research.
The various mechanisms for settling disputes regarding these pro-
visions are next examined. Finally, the Commentary consigers
other provisions of the Convention, including those relating to mar-
itime boundary delimitation, enclosed and semi-enclosed seas, land-
locked and geographically disadvantaged States, and technology
transfer, as well as the definitions and the general and final provi-
sions of the Convention.

MARITIME ZONES

The Convention addresses the balance of coastal and maritime
interests with respect to all areas of the sea. From the absolute
sovereignty that every State exercises over its land territory and
superjacent airspace, the exclusive rights and control that the
coastal State exercises over maritime areas off its coast diminish
in stages as the distance from the coastal State increases. Con-
versely, the rights and freedoms of maritime States are at their
maximum in regard to activities on the high seas and gradually di-
minish closer to the coastal State. The balance of interests between
the coastal State and maritime States thus varies in each zone rec-
ognized by the Convention.

The location of these zones under the Convention may be sum-
marized as follows (and is illustrated in Figure 1).

Internal waters are landward of the baselines along the coast.
They include lakes, rivers and many bays.

Archipelagic waters are encircled by archipelagic baselines estab-
lished by independent archipelagic States.

The territorial sea extends seaward from the baselines to a fixed
distance. The Convention establishes 12 nautical miles as the max-
imum permissible breadth of the territorial sea. (One nautical mile
equals 1,852 meters or 6,067 feet; all further references to miles in
this Commentary are to nautical miles.)

The contiguous zone, exclusive economic zone (EEZ) and con-
tinental shelf all begin at the seaward limit of the territorial sea.

The contiguous zone may extend to a maximum distance of 24
miles from the baselines.

The EEZ may extend to a maximum distance of 200 miles from
the baselines.

The continental shelf may extend to a distance of 200 miles from
the baselines or, if the continental margin extends beyond that
limit, to the outer edge of the continental margin as defined by the
Convention. The regime of the continental shelf applies to the sea-
bed and subsoil and does not affect the status of the superjacent
waters or airspace.

The regime of the high seas applies seaward of the EEZ; signifi-
cant parts of that regime, including freedom of navigation and
overflight, also apply within the EEZ,

The seabed beyond national jurisdiction, called the Area in the
Convention, comprises the seabed and subsoil beyond the seaward
limit of the continental shelf.

[ 1
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INTERNAL WATERS

Article 8(1) defines internal waters as the waters on the land-
ward side of the baseline from which the breadth of the territorial
sea is measured. This definition carries forward the traditional def-
inition of internal waters found in article 5 of the 1958 Geneva
Convention on the Territorial Sea and the Contiguous Zone, 15
UST 1606, TIAS No. 5639, 516 UNTS 205 (Territorial Sea Conven-
tion). The importance of baselines and the rules relating to them
are discussed in the next section.
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TERRITORIAL SEA

Article 2 describes the territorial sea as a belt of ocean which is
measured seaward from the baseline of the coastal State and sub-
ject to its sovereignty. This sovereignty also extends to the airspace
above and to the seabed and subsoil. It is exercised subject to the
Convention and other rules of international law relating to inno-
cent passage, transit passage, archipelagic sea lanes passage and
grotection of the marine environment. Under article 3, the coastal

tate has the right to establish the breadth of its territorial sea up
to a limit not exceeding 12 miles, measured from baselines deter-
mined in accordance with the Convention.

The adoption of the Convention has significantly influenced State
practice. Prior to 1982, as manl)’]r as 25 States claimed territorial
seas broader than 12 miles (with attendant detriment to the free-
doms of navigation and overflight essential to U.S. national secu-
rity and commercial interests), while 30 States, including the Unit-
ed States, claimed a territorial sea of less than 12 miles. Since
1983, State practice in asserting territorial sea claims has largely
coalesced around the 12 mile maximum breadth set by the Conven-
tion. As of January 1, 1994 128 States claim a territorial sea of 12
11n2ilesilor less; only 17 States claim a territorial sea broader than

miles.

Since 1988, the United States has claimed a 12 mile territorial
sea (Presidential Proclamation 5928, December 27, 1988). Since the
President’s Ocean Policy Statement of March 10, 1983, the United
States has recognized territorial sea claims of other States up to a
maximum breadth of 12 miles.

CONTIGUOUS ZONE

Article 33 recognizes the contiguous zone as an area adjacent to
the territorial sea in which the coastal State may exercise the lim-
ited control necessary to prevent or punish infringement of its cus-
toms, fiscal, immigration, and sanitary laws and regulations that
occurs within its territory or territorial sea. Unlike the territorial
sea, the contiguous zone is not subject to coastal State sovereignty;
vessels and aircraft enjoy the same high seas freedom of navigation
and overflight in the contiguous zone as in the EEZ. The maximum

ermissible breadth of the contiguous zone is 24 miles measured
om the baseline from which the breadth of the territorial sea is
measured. ‘ ’

In 1972, the United States claimed a contiguous zone beyond its
territorial sea (historically claimed as 3 miles) out to 12 miles from
the coastal baselines (Department of State Public Notice 358, 37
Federal Register 11,906). Since 1988, when the United States ex-
tended its territorial sea to 12 miles, the U.S. contiguous zone and
territorial sea claims have thus been coterminous. Under the Con-
vention, the United States could set the seaward limit of its contig-
uous zone at 24 miles, enhancing its ability to deal with illegal im-
migration, drug trafficking by sea and public health matters.

EXCLUSIVE ECONOMIC ZONE (EEZ)

The establishment of the EEZ in the Convention represents a
substantial change in the law of the sea. The underlying purpose
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of the EEZ regime is to balance the rights of coastal States, such

as the United States, to resources (e.g., fisheries and offshore oil

and gas) and to protect the environment off their coasts with the

anterests of all States in preserving other high seas rights and free-
oms.

Article 55 defines the EEZ as an area beyond and adjacent to the
territorial sea, subject to the specific legal regime established in
Part V, which elaborates the jurisdiction, rights and duties of the
coastal State and the rights, freedoms and duties of other States.
Pursuant to article 56, the coastal State exercises sovereign rights
for the purpose of exploring and exploiting, conserving and manag-
ing the natural resources of the EEZ, whether living or non-living.
It also has significant rights in the EEZ with respect to scientific
research and the protection and preservation of the marine envi-
ronment. The coastal State does not have sovereignty over the
EEZ, and all States enjoy the high seas freedoms of navigation,
overflight, laying and maintenance of submarine cables and pipe-
lines, and related uses in the EEZ, compatible with other Conven-
tion provisions. However, all States have a duty, in the EEZ, to
comply with the laws and regulations adopted by the coastal State
in accordance with the Convention and other compatible rules of
international law.

Article 57 requires the seaward limit of the EEZ to be no more
than 200 miles from the baseline from which breadth of the terri-
torial sea is measured. The United States declared its EEZ with
this limit by Presidential Proclamation 5030 on March 10, 1983.
Congress incorporated the claim in amending the Magnuson Fish-
ery Conservation and Management Act, 16 U.S.C. §1801 et seq.,
Pub. L. 99-659.

As of March 1, 1994, 93 States claim an EEZ. No State claims
an EEZ beyond the 200 miles from its coastal baselines, although,
as discussed below in the section on navigation and overflight, sev-
eral States claim the right to restrict activities within their EEZs
beyond that which the Convention authorizes.

The EEZ of the United States is among the largest in the world,
extending through considerable areas of the Atlantic, Pacific and
Arctic Oceans, including those around U.S. insular territories.
From the perspective of managing and conserving resources off its
coasts, the United States gains more from the provisions on the
EEZ in the Convention than perhaps any other State.

HIGH SEAS

Pursuant to article 86, the regime of the high seas applies sea-
ward of the exclusive zone. The Convention elaborates the regime
of the high seas, including the principles of the freedom of the high
seas, as it developed over centuries, and supplements the regime
with new safety and environmental requirements and express rec-
ognition of the freedom of scientific research. As discussed below in
connection with living marine resources, the Convention makes the
right to fish on the high seas subject to significant additional re-
quirements relating to conservation and to certain rights, duties
and interests of coastal States.

3
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CONTINENTAL SHELF

Pursuant to article 76, the continental shelf of a coastal State
comprises the seabed and subsoil of the submarine areas that ex-
tend beyond its territorial sea throughout the natural prolongation
of its land territory to the outer edge of the continental margin, or
to a distance of 200 miles from the baselines from which the
breadth of the territorial sea is measured where the outer edge of
the continental margin does not extend up to that distance. The
coastal State alone exercises sovereign rights over the continental
shelf for the purpose of exploring it and exploiting its natural re-
sources. The natural resources of the continental shelf consist of
the mineral and other non-living resources of the seabed and sub-
soil together with the living organisms belonging to sedentary spe-
cies. Substantial deposits of oil and gas are located in the continen-
tal shelf off the coasts of the United States and other countries.

THE SEABED BEYOND NATIONAL JURISDICTION

The Convention defines as the Area the seabed and ocean floor
and subsoil thereof beyond the limits of national jurisdiction. Pos-
sible exploration and development of the mineral resources found
at or beneath the seabed of the Area are to be undertaken pursu-
ant to the international regime established by the Convention, as
revised by the Agreement, on the basis of the principle that these
resources are the common heritage of mankind. The Area remains
open to use by all States for the exercise of high seas freedoms for
defense, scientific research, telecommunications and other pur-
poses.

AIRSPACE

The Convention does not treat airspace as distinct zones. How-
ever, its provisions affirm that the sovereignty of a coastal State
extends to the airspace over its land territory, internal waters and
territorial sea. The breadth of territorial airspace is necessarily the
same as the breadth of the underlying territorial sea. International
airspace begins at the outer limit of the territorial sea.

BASELINES

A State’s maritime zones are measured from the baseline. The
rules for drawing baselines are contained in articles 5 through 11,
13 and 14 of the Convention. These rules distinguish between nor-
mal baselines (following the low-water mark along the coast) and
straight baselines (which can be employed only in specified geo-
graphical situations). The baseline rules take into account most of
the wide variety of geographical conditions existing along the coast-
lines of the world.

Baseline claims can extend maritime jurisdiction significantly
seaward in a manner that prejudices navigation, overflight and
other interests. Objective application of baseline rules contained in
the Convention can help prevent excessive claims in the future and
encourage governments to revise existing claims to conform to the
relevant criteria.
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NORMAL BASELINE

Pursuant to article 5, the normal baseline used for measuring
the breadth of the territorial sea is the low-water line along the
coast. U.S. practice is consistent with this rule.

Reefs

In accordance with article 6, in the case of islands situated on
atolls or of islands having fringing reefs, the normal baseline is the
seaward low-water line on the drying reef charted as being above
the level of chart datum. While the Convention does not address
reef closing lines, any such line is not to adversely affect rights of
passage, freedom of navigation, and other rights for which the Con-
vention provides.

STRAIGHT BASELINES
Purpose

The purpose of authorizing the use of straight baselines is to
allow the coastal State, at its discretion, to enclose those waters
which, as a result of their close interrelationship with the land,
have the character of internal waters. By using straight baselines,
a State may also eliminate complex patterns, including enclaves, in
its territorial sea, that would otherwise result from the use of nor-
mal baselines in accordance with article 5. Properly drawn straight
baselines do not result in extending the limits of the territorial sea
significantly seaward from those that would result from the use of
normal baselines.

With the advent of the EEZ, the original reason for straight
baselines (protection of coastal fishing interests) has all but dis-
appeared. Their use in a manner that prejudices international
navigation, overflight, and communications interests runs counter
to the thrust of the Convention’s strong protection of these inter-
ests. In light of the modernization of the law of the sea in the Con-
vention, it is reasonable to conclude that, as the Convention states,
straight baselines are not normal baselines, straight baselines
should be used sparingly, and, where they are used, they should be
drawn conservatively to reflect the one rationale for their use that
is consistent with the Convention, namely the simplification and
rationalization of the measurement of the territorial sea and other
maritime zones off highly irregular coasts.

Areas of application

Straight baselines, in accordance with article 7, may be used only
in two specific geographic circumstances, that is, (a) in localities
where the coastline is deeply indented and cut into, or (b) if there
is a fringe of islands along the coast in the immediate vicinity of
the coast. Even if these basic geographic criteria exist in any par-
ticular locality, the coastal State is not obliged to employ the meth-
od of straight baselines, but may (like the United States and other
countries) instead continue to use the normal baseline and permis-
sible closing lines across the mouths of rivers and bays.

.
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Localities where the coastline is deeply indented and cut into

“Deeply indented and cut into” refers to a very distinctive coastal
configuration. The United States has taken the position that such
a configuration must fulfill all of the following characteristics:

in a locality where the coastline is deeply indented and cut
into, there exist at least three deep indentations;

téle deep indentations are in close proximity to one another;
an

the depth of penetration of each deep indentation from the
proposed straight baseline enclosing the indentation at its en-
trance to the sea is, as a rule, greater than half the length of
that baseline segment.

The term “coastline” is the mean low-water line along the coast;
the term “localities” refers to particular segments of the coastline.

Fringe of islands along the coast in the immediate vicinity of the
coast

“Fringe of islands along the coast in the immediate vicinity of the
coast” refers to a number of islands, within the meaning of article
121(1). The United States has taken the position that a such a
fringe of islands must meet all of the following requirements:

the most landward point of each island lies no more than 24
miles from the mainland coastline;

each island to which a straight baseline is to be drawn is not
more than 24 miles apart from the island from which the
straight baseline is drawn; and

the islands, as a whole, mask at least 50% of the mainland
coastline in any given locality.

Criteria for drawing straight baseline segments

The United States has taken the position that, to be consistent
with article 7(3), straight baseline segments must:

not depart to any appreciable extent from the general direc-
tion of the coastline, by reference to general direction lines
which in each locality shall not exceed 60 miles in length;

not exceed 24 miles in length; and

result in sea areas situated landward of the straight baseline
segments that are sufficiently closely linked to the land do-
main to be subject to the regime of internal waters.

Minor deviations

Straight baselines drawn with minor deviations from the fore-
going criteria are not necessarily inconsistent with the Convention.

Economic interests

Economic interests alone cannot justify the location of particular
straight baselines. In determining the alignment of particular
straight baseline segments of a baseline system which satisfies the
deeply indented or fringing islands criteria, in accordance with arti-
cle 7(5), only those economic interests may be taken into account
which are peculiar to the region concerned and only when the re-
ality and importance of the economic interests are clearly evi-
denced by long usage.
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Basepoints

Except as noted in article 7(4), basepoints for all straight base-
lines must be located on land territory and situated on or landward
of the low-water line. No straight baseline segment may be drawn
to a basepoint located on the land territory of another State.

Use ;)f low-tide elevations as basepoints in a system of straight base-
ines

In accordance with article 7(4), only those low-tide elevations
which have had built on them lighthouses or similar installations
may be used as basepoints for establishing straight baselines.
Other low-tide elevations may not be used as basepoints unless the
drawing of baselines to and from them has received general inter-
national recognition. The United States has taken the position that
“similar installations” are those that are permanent, substantial
and actually used for safety of navigation and that “general inter-
national recognition” includes recognition by the major maritime
users over a period of time.

Effect on other States

Article 7(6) provides that a State may not apply the system of
straight baselines in such a manner as to cut off the territorial sea
of another State from the high seas or an EEZ. In addition, article
8(2) provides that, where the establishment of a straight baseline
has the effect of enclosing as internal waters areas which had not
previously been considered as such, a right of innocent passage as
‘provided in the Convention shall exist in those waters. Article 35(a)
has the same effect with respect to the right of transit passage
through straits.

Unstable coastlines

As provided in article 7(2), where a coastline, which is deeply in-
dented and cut into or fringed with islands in its immediate vicin-
ity, is also highly unstable because of the presence of a delta or
other natural conditions, the appropriate basepoints may be located
along the furthest seaward extent of the low-water line. The
straight baseline segments drawn joining these basepoints remain
effective, notwithstanding subsequent regression of the low-water
line, until the baseline segments are changed by the coastal State
in accordance with international law reflected in the Convention.

OTHER BASELINE RULES

Low-tide elevations

Under article 13, the low-water line on a low-tide elevation may
be used as the baseline for measuring the breadth of the territorial
sea only where that elevation is situated wholly or partly at a dis-
tance not exceeding the breadth of the territorial sea measured
from the mainland or an island. Where a low-tide elevation is whol-
ly situated at a distance exceeding the breadth of the territorial sea
from the mainland or an island, even if it is within that distance
measured from a straight baseline or bay closing line, it has no ter-
ritosi:li)l sea of its own. Low-tide elevations can be mud flats, or
sand bars.

L 7]
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Combination of methods

Article 14 authorizes the coastal State to determine each base-
line segment using any of the methods permitted by the Conven-
tion that suit the specific geographic condition of that segment, i.e.,
the methods for drawing normal baselines, straight baselines, or
closing lines (discussed below).

Harbor works

In accordance with article 11, only those permanent man-made
harbor works which form an integral part of a harbor system, such
as jetties, moles, quays, wharves, breakwaters and sea walls, may
be used as part of the baseline for delimiting the territorial sea.

Mouths of rivers

If a river flows directly into the sea without forming an estuary,
pursuant to article 9, the baseline shall be a straight line drawn
across the mouth of the river between points on the low-water line
of its banks. If the river forms an estuary, the baseline is deter-
mined under the provisions relating to juridical bays.

BAYS AND OTHER FEATURES
JURIDICAL BAYS

A “juridical bay” is a bay meeting the criteria of article 10(2).
Such a bay is a well-marked indentation on the coast whose pene-
tration is in such proportion to the width of its mouth as to contain
land-locked waters and constitute more than a mere curvature of
the coast. An indentation is not a juridical bay unless its area is
as large as, or larger than, that of the semi-circle whose diameter
is a line drawn across the mouth of that indentation.

For the purpose of measurement, article 10(3) provides that the
indentation is that area lying between the low-water mark around
the shore of the indentation and a line joining the low-water mark
of its natural entrance points. Where, because of the presence of is-
lands, an indentation has more than one mouth, the semi-circle
shall be drawn on a line as long as the sum total of the lengths
of the lines across the different mouths. Islands within an indenta-
tion shall be included as if they were part of the water area of the
indentation for satisfaction of the semicircle test.

Under article 10(4), if the distance between the low-water marks
of the natural entrance points of a juridical bay of a single State
does not exceed 24 miles, the juridical bay may be defined by draw-
ing a closing line between these two low-water marks, and the wa-
ters enclosed thereby shall be considered as internal waters. Where
the distance between the low-water marks exceed 24 miles, a
straight baseline of 24 miles shall be drawn within the juridical
bay in such a manner as to enclose the maximum area of water
that is possible within a line of that length.

HISTORIC BAYS

Article 10(6) exempts so-called historic bays from the rules de-
scribed above. To meet the standard of customary international law
for establishing a claim to a historic bay, a State must demonstrate
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its open, effective, long-term, and continuous exercise of authority
over the bay, coupled with acquiescence by foreign States in the ex-
ercise of that authority. An actual showing of acquiescence by for-
eign States in such a claim is required, as opposed to a mere ab-
sence of opposition. The United States has in the past claimed
Delaware Bay and the Chesapeake Bay as historic. These bodies
also satisfy the criteria for juridical bays reflected in the Conven-
tion.

CHARTS AND PUBLICATION

Article 16(1) requires that the normal baseline be shown on
large-scale nautical charts, officially recognized by the coastal
State. Alternatively, the coastal State must provide a list of geo-
graphic coordinates specifying the geodetic data. The United States
depicts its baseline on official charts with scales ranging from
1:80,000 to about 1:200,000. Drying reefs used for locating
basepoints shall be shown by an internationally accepted symbol
for depicting such reefs on nautical charts, pursuant to article 6.

To comply with article 16(2), the coastal State must give due
publicity to such charts or lists of geographical coordinates, and de-
posit a copy of each such chart or list with the Secretary-General
of the United Nations.

Closure lines for bays meeting the semi-circle test must be given
du&a publicity, either by chart indications or by listed geographic co-
ordinates.

ISLANDS

Article 121(1) defines an island as a naturally formed area of
land, surrounded by water, which is above water at high tide.
Baselines are established on islands, and maritime zones are meas-
ured from those baselines, in the same way as on other land terri-
tory. In addition, as previously indicated, there are special rules for
using islands in drawing straight baselines and bay closing lines,
and even low tide elevations (which literally do not rise to the sta-
tus of islands) may be used as basepoints in specified cir-
cumstances. These special rules are not affected by the provision
in article 121(3) that rocks which cannot sustain human habitation
oi'l economic life of their own shall have no EEZ or continental
shelf.

ARTIFICIAL ISLANDS AND OFF-SHORE INSTALLATIONS

Pursuant to articles 11, 60(8), 147(2) and 259, artificial islands,
installations and structures (including such man-made objects as

oil drilling rigs, navigational towers, and off-shore docking and oil
pumping facilities) do not possess the status of islands, and may
not be used to establish baselines, enclose internal waters, or es-
tablish-or measure the breadth of the territorial sea, EEZ or con-
tinental shelf. Articles 60, 177(2), and 260 provide criteria for es-
tablishing safety zones of limited breadth to protect artificial is-
lands, installations and structures and the safety of navigation in
their vicinity.
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ROADSTEADS

Article 12 provides that roadsteads normally used for the load-
ing, unloading, and anchoring of ships, and which would otherwise
be situated wholly or partly beyond the outer limits of the terri-
torial sea, are included within the territorial sea. Roadsteads in-
cluded within the territorial sea must be clearly marked on charts
by the coastal State. Only the roadstead itself is territorial sea;
roadsteads do not generate territorial seas around themselves; the
presence of a roadstead does not change the legal status of the
water surrounding it.

NAVIGATION AND OVERFLIGHT

INTERNAL WATERS, TERRITORIAL SEA, STRAITS, ARCHIPELAGIC STATES,
EXCLUSIVE ECONOMIC ZONE, AND HIGH SEAS

(Parts I-V, VII)

Parts II-V and VII of the Convention contain a critical, effective
and delicate balance between the interests of the international
community in maintaining the freedom of navigation and those of
coastal States in their offshore areas. As discussed in the previous
section of this Commentary, the Convention creates a distinct legal
regime for each maritime zone. This section analyzes the rules set
forth in each of these regimes regarding the rights, duties and ju-
risdiction of coastal States and maritime States relating to naviga-
tion and overflight.

The maritime zones off the coasts of the United States are among
the largest and most economically productive in the world. The
United States also remains the world’s preeminent maritime
power. Accordingly, the importance to the United States in main-
taining the complex balance of interests represented by these provi-
sions of the Convention cannot be overstated.

There are five elements of the Convention essential to the main-
tenance of this balance from the perspective of navigation, over-
flight, telecommunications, and related uses: :

the rules for enclosing internal waters and archipelagic wa-
ters within baselines, and the prohibition on territorial sea
claims beyond 12 miles from those baselines;

the express protection for and accommodation of passage
rights through internal waters, the territorial sea, and
archipelagic waters, including transit passage of straits and
archipelagic sea lanes passage, as well as innocent passage;

the express protection for and accommodation of the high
seas freedoms of navigation, overflight, laying and mainte-
nance-of submarine cables and pipelines, and related uses be-
yond the territorial sea, including broad areas where there are
substantial coastal State rights and jurisdiction, such as the
EEZ and the continental she%f;

the prohibition on regional arrangements in areas that re-
strict the exercise of these rights and freedoms by third States
without their consent; and
a th::a. right to enforce this balance through arbitration or adju-

ication.
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Rights, freedoms and jurisdiction recognized and established by
the Convention are subject to Part XII of the Convention on the
Protection and Preservation of the Marine Environment, discussed
below. This includes the duty of the flag State to ensure that its
ships comply with international pollution control standards, and
the rule of sovereign immunity set forth in article 236.

INTERNAL WATERS

Internal waters are those landward of the baseline. Article 2
makes clear the generally recognized rule that coastal State sov-
ereignty extends to internal waters. In articles 218 and 220, the
Convention adds to general notions of sovereignty and jurisdiction
over internal waters by expressly authorizing port State enforce-
ment action within internal waters for pollution violations that
have occurred elsewhere. This authorization does not imply any
limitation on other enforcement actions that coastal States may
choose to exercise in their ports or other internal waters.

Subject to ancient customs regarding the entry of ships in danger
or distress (force majeure) and the exception noted below, the Con-
vention does not limit the right of the coastal State to restrict entry
into or transit through its internal waters, port entry, imports or
immigration. :

The exception to the right of the coastal State to deny entry into
or transit through its internal waters is found in article 8(2), which

provides:

When the establishment of a straight baseline * * * has
the effect of enclosing as internal waters areas which had
not previously been considered as such, a right of innocent
passage as provided in this Convention shall exist in those
waters.

Ifa for.eign flag vessel is found in a coastal State’s internal wa-
ters without its permission, the full range of reasonable enforce-
ment procedures is available against a foreign commercial vessel.
With respect to foreign warships and other government ships on
non-commercial service, which are immune from the enforcement
jurisdiction of all States except the flag State, it may be inferred
that a coastal State may require such a vessel to leave its internal
waters immediately (cf. article 30). In addition, a port State has the
right to refuse to permit foreign ships from entering, or remaining
within its internal waters. :

TERRITORIAL SEA
Right of innocent passage

One of the fundamental tenets in the international law of the sea
is that all ships enjoy the right of innocent passage through an-
other State’s territorial sea. (Innocent passage does not include a
right of overflight or submerged passage.) This principle finds ex-
pression in article 17, and is developed further throughout Section
3 of Part II of the Convention (articles 17-32). These precise and
objective rules governing innocent passage represent a significant
advance in development of law of the sea concepts.

1
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The Convention defines “passage” (article 18) and “innocent pas-
sage” (article 19), and lists those activities considered to be non-
innocent or “prejudicial to the peace, good order or security of the
coastal State” (article 19(2)(a)—~(1)).

The definition of passage in article 18 is essentially the same as
that in article 14(2) and (3) of the Territorial Sea Convention.
Three new elements appear in article 18. First, the Convention rec-
ognizes that ports of a coastal State may be located outside that
State’s internal waters (as, for example, a roadstead or an offshore
deep water port). Second, the Convention makes explicit that pas-
sage through the territorial sea must be continuous and expedi-
tious. Third, the Convention provides that passage includes stop-
ping and anchoring for the purpose of rendering assistance to per-
sons, ships or aircraft in danger or distress, thereby expanding
upon the customary right of “assistance entry.”

Article 19(2) adds to the basic definition of innocent passage, i.e.,
that passage is innocent so long as it is not prejudicial to the peace,
good order, or security of the coastal State, an all-inclusive list of
activities considered to be prejudicial to the peace, good order, and
security, and therefore inconsistent with innocent passage. (Such
activities do not include the use of equipment employed to protect
the safety or security of the ship.) This list provides criteria by
which States can determine whether a particular passage is inno-
cent.

Article 19(2) refers to activities that occur in the territorial sea.
This means that. any determination of non-innocence of passage by
a transiting ship must be made on the basis of acts it commits
while in the territorial sea. Thus cargo, means of propulsion, flag,
origin, destination, or purpose of the voyage cannot be used as cri-
teria in determining that the passage is not innocent. This point
is of major national security significance, in particular because
some 40 per cent of U.S. Navy combatant ships use nuclear propul-
sion.

Article 20 requires that submarines and other underwater vehi-
cles must navigate on the surface and show their flag while in the
territorial sea, unless the coastal State decides to waive that re-
quirement (as has been done in the NATO context).

Article 25(1) authorizes the coastal State to take appropriate
measures in the territorial sea to prevent passage that is not inno-
cent. Pursuant to Article 25(2), the coastal State also may take the
measures necessary to prevent any breach of the conditions for ad-
mission of foreign ships to internal waters, as well as calls at a
port facility outside internal waters.

Article 21(4) requires foreign ships exercising the right of inno-
cent passage to comply with the laws and regulations enacted by
the coastal State in conformity with the Convention, as well as all
generally accepted international regulations relating to the preven-
tion of collisions at sea. Subject to the provisions regarding ships
entitled to sovereign immunity, this duty applies to all ships. How-
ever, the Convention provides no authority for a coastal State to
condition the exercise of the right of innocent passage by any ships,
including warships, on the giving of prior notification to or the re-
ceipt of prior permission from the coastal State.
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Articles 21-24 add new and useful details regarding the rights
and duties of coastal States and foreign ships. For purposes such
as resource conservation, environmental protection, and naviga-
tional safety, a coastal State may establish certain restrictions
upon the right of innocent passage of foreign vessels, as set out in
article 21. This list is essentially new in the Convention and is ex-
haustive.

Such restrictions must be reasonable and necessary and not have
the practical effect of denying or impairing the right of innocent
passage. Article 24(1) provides that the restrictions must not dis-
criminate in form or in fact against the ships of any State or those
carrying cargoes to, from, or on behalf of any State. Pursuant to
article 22, the coastal State may, where necessary having regard
- to the safety of navigation, require foreign ships exercising the
right of innocent passage to utilize designated sea lanes and traffic
separation schemes; tankers, nuclear powered vessels, and ships
carrym% dangerous or noxious substances may be required to uti-
lize such designated sea lanes. Article 23 requires such ships, when
exercising innocent passage, to carry documents and observe spe-
cial precautionary measures established for such ships by inter-
national agreements, including the International Convention for
the Safety of Life at Sea, 1974, 32 UST 47, TIAS No. 9700
(SOLAS).

Article 21(2) imposes an additional limitation, that such laws
and regulations shall not apply to the design, construction, man-
ning, or equipment of foreign ships unless they are giving effect to
generally accepted international rules or standards established by
the International Maritime Organization (IMO). This rule does not
affect the right of the coastal State to establish and enforce its own
requirements for port entry, or preclude cooperation between coast-
al States to enforce their respective port entry requirements. States
may also agree to establish higher standards for their ships or for
trade between them. ,

Article 24(2) requires the coastal State to give appropriate public-
ity to any dangers to navigation of which it has Knowledge within
its territorial sea.

Article 26 provides that no charge (such as a transit fee) may be
levied upon foreign ships by reason only of their passage through
the territorial sea. The only charges which may be levied are for
specific services rendered to the ship, and any such charges must
be levied without discrimination.

Temporary suspension of innocent passage
Article 25(3) provides that:

the coastal State may, without discrimination in form or in
fact among foreign ships, suspend temporarily in specified
areas of its territorial sea the innocent passage of foreign
ships if such suspension is essential for the protection of
its security, including weapons exercises. Such suspension
shall take effect only after having been duly published.

The prohibition against discrimination “in form or in fact” is de-
signed to protect against acts which overtly discriminate in a man-
ner that is prohibited by the article (discrimination “in form”) and
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also against acts that, although not overtly discriminatory, have a
discriminatory effect (discrimination “in fact”). “Weapons exercises”
includes weapons testing.

Rules applicable to merchant ships and government ships operated
for commercial purposes (articles 27 and 28)

Article 27, concerning criminal jurisdiction on board a foreign
ship, and article 28, concerning civil jurisdiction in relation to for-
eign ships, are taken almost verbatim from articles 19 and 20 of
the Territorial Sea Convention, respectively, but have been ex-
panded to include the regime of the EEZ and the rules of Part XII
on the protection and preservation of the marine environment in-
troduceg by the Convention.

Rules applicable to warships and other government ships operated
for non-commercial purposes (articles 29 to 32)

Warships are defined in article 29 for the purposes of the Con-
vention as a whole, including articles 95, 107, 110, 111 and 236.
The Convention expands upon earlier definitions, no longer requir-
ing that such a ship belong to the “naval” forces of a nation, under
the command of an officer whose name appears in the “Navy list”
and manned by a crew who are under regular “naval” discipline.
Article 29 instead refers to “armed forces” to accommodate the inte-
gration of different branches of the armed forces in various coun-
tries, the operation of seagoing craft by some armies and air forces,
and the existence of a coast guard as a separate unit of the armed
forces of some nations, such as the United States.

Under article 30, the sole recourse available to a coastal State in
the event of noncompliance by a foreign warship with that State’s
laws and regulations regarding innocent passage is to require the
warship to leave the territorial sea immediately. Article 31 pro-
vides that the flag State bears international responsibility for any
loss or damage caused by its warships or other government ships
operated for noncommercial purposes to a coastal State as a result
of noncompliance with applicable law. This provision is consistent
with the modern rules of State responsibility in cases of State im-
munity.

Article 32 provides, in effect, that the only rules in the Conven-
tion derogating from the immunities of warships and government
ships operated for noncommercial purposes are those found in arti-
cles 17-26, 30 and 31.

STRAITS USED FOR INTERNATIONAL NAVIGATION (PART III, ARTICLES
34-39, 41—45)

The navigational provisions of the Convention concerning inter-
national straits are fundamental to U.S. national security interests.
Merchant ships and cargoes, civil aircraft, naval ships and task
forces, military aircraft, and submarines must be able to transit
international straits freely in their normal mode as a matter of
right, and not at the sufferance of the States bordering straits. The
United States has consistently made clear throughout its history
that it is not prepared to secure these rights through bilateral ar-
rangements. The continuing U.S. position is that these rights must
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form an explicit part of the law of the sea. Part III of the Conven-
tion guarantees these rights.

With the expansion of the maximum permissible breadth of the
territorial sea from 3 to 12 miles, it was necessary to develop
stronger guarantees for navigation and overflight on, over, and
under international straits. Such rules were critical to maintain
the essential balance of interests between States bordering straits
and other concerned States.

Part III applies to all straits used for international navigation,
regardless of width, including their approaches, unless there is a
high seas/EEZ route through the strait of similar convenience with
respect to navigational and hydrofgraphic characteristics. Part III
applies three legal regimes to different kinds of straits used for
international navigation.

Transit passage applies to straits connecting one part of the high
seas/EEZ and another part of the high seas/EEZ (article 37), except
as noted below. The great majority of strategically important
straits, e.g., Gibraltar, Bonifacio, Bab el Mandeb, Hormuz, Ma-
lacca, Singapore, Sunda, Lombok, and the Northeast, Northwest,
and Windward Passages fall into this category. However, it is use
for international navigation, not importance, that is the basic legal
criterion, as described below.

Archipelagic sea lanes passage replaces transit passage as the
relevant regime that applies to straits within archipelagic waters
and the adjacent territorial sea, where archipelagic waters affect-
ing such straits are established in accordance with Part IV of the
Convention. This would be the situation, for example, in the Sunda
and Lombok straits were Indonesia to designate archipelagic sea
lanes. Transit passage applies to routes through islands groups to
which the provisions regarding archipelagic waters do not apply.

Non-suspendable innocent passage applies to straits connecting a
part of the hi%h seas/EEZ and the territorial sea of a foreign State
(article 45(1)(b)), and to straits connecting one part of the high
seas/EEZ and another part of the high seas/EEZ where the strait
is formed by an island of a State bordering the strait and its main-
land, if there exists seaward of the island a route through the high
seas/EEZ of similar convenience with regard to navigation and hy-
drographic characteristics (article 38(1)).

In addition, the Convention does not alter the legal regime in
straits regulated by long-standing international conventions in
force specifically relating to such straits. This provision refers to
the Turkish Straits (the Bosporus and Dardanelles, connecting the
Black Sea and the Aegean Sea via the Sea of Marmara) and the
Strait of Magellan.

Transit passage

Part III of the Convention protects long-standing navigation and
overflight rights in international straits through the concept of
transit passage. This is the regime governing the right of free navi-
gation and overflight for ships and aircraft in transit in, over, and
under straits used for international navigation. Recognition of such
a right was a fundamental requirement for a successful Conven-
tion. With the extension by coastal States of their territorial seas
to 12 miles, over 100 straits, which previously had high seas cor-
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ridors, became overlapped by such territorial seas. Without provi-
sion for transit passage, navigation and overflight rights in those
straits would have been compromised.

Read together, articles 38(2) and 39(1)(c) define transit passage
as the exercise of the freedom of navigation and overflight solely
for the purpose of continuous and expeditious transit in the normal
modes of operation utilized by ships and aircraft for such passage.
For example, submarines may transit submerged and military air-
craft may overfly in combat formation and with normal equipment
operation; surface warships may transit in a manner necessary for
their security, including formation steaming and the launching and
recovery of aircraft, where consistent with sound navigational prac-
tices. Article 38(3) provides that any activity which is not an exer-
cise of the right of transit passage remains subject to the other ap-
plicable provisions of the Convention.

Under article 44, a State bordering an international strait may
not suspend transit passage through international straits for any
purpose, including military exercises. Further, article 42(2) re-
quires that the laws and regulations of the State bordering a strait
relating to transit passage not be applied so as to have the prac-
tical effect of denying, hampering or impairing the right of transit
passage.

Innocent passage in international straits

Under article 45(1Xb), the regime of innocent passage, rather
than transit passage, applies in straits used for international navi-
gation that connect a part of the high seas or an EEZ with the ter-
ritorial sea of a coastal State. There may be no suspension of inno-
cent passage through such straits, and there is no right of over-
flight in such straits. These so-called “dead-end” straits include
Head Harbour Passage leading through Canadian territorial sea to
the United States’ Passamaquoddy Bay.

Under articles 38(1) and 45(1)a), the regime of non-suspendable
innocent passage also applies in those straits formed by an island
of a State bordering the strait and its mainland, where there exists
seaward of the island a route through the high seas or EEZ of simi-
lar convenience with regard to navigational and hydrographical
characteristics.

International straits not completely overlapped by territorial seas

The effect of article 36 is that ships and aircraft transiting
through or above straits used for international navigation which
are not completely overlapped by territorial seas and through
which there is a high seas or EEZ corridor suitable for such naviga-
tion, enjoy the high seas freedom of navigation and overflight while
operating in and over such a corridor.

Moreover, if the high seas route is not of similar convenience
with respect to navigational or hydrographical characteristics, the
regime of transit passage applies within such straits. Thus, for ex-
ample, a submarine may transit submerged through the territorial
sea in a strait not completely overlapped by territorial seas where
the territorial sea route is the only one deep enough for submerged
transit.
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“Straits used for international navigation”

Under the Convention, the criteria in identifying an inter-
national strait is not the name, the size or length, the presence or
absence of islands or multiple routes, the history or volume of traf-
fic flowing through the strait, or its relative importance to inter-
national navigation. Rather the decisive criterion is its geography:
the fact that it is capable of being used for international navigation
to or from the high seas or the EEZ.

The geographical definition contemplates a natural strait and not
an artificially constructed canal. Thus, the transit passage regime
does not apply to the Panama and Suez Canals.

Legal status of waters forming international straits

The regime of passage through international straits does not af-
fect the legal status of these waters or the sovereignty or jurisdic-
tion of the States bordering straits (article 34(1)). Article 34(2) re-
-quires States bordering straits to exercise their sovereignty and ju-
risdiction in accordance with Part III and other rules of inter-
national law. States bordering straits must not impede the right of
transit passage.

Rights and duties of States bordering straits

Articles 41-44 address the rights and duties of States bordering
straits relating to a number of topics, including navigational safety
and the prevention, reduction, and control of pollution from ships
engaged in transit passage.

Pursuant to article 41, States bordering straits may designate
sea lanes and prescribe traffic separation schemes to promote navi-
gational safety. However, such sea lanes and separation schemes
must conform to generally accepted international standards and be
approved by the competent international organization (i.e., the
IMO) before the sea lanes and traffic separation schemes may be
put into effect. Ships in transit must respect properly designated
sea lanes and traffic separation schemes. Such traffic separation
schemes now exist in strategic straits such as Hormuz, Gibraltar
and Malacca.

Article 42 specifically authorizes States bordering straits to adopt
nondiscriminatory laws and regulations relating to transit passage
through straits in respect of the safety of navigation and regulation
of maritime traffic as provided in article 41; the prevention, reduc-
tion and control of pollution by giving effect to applicable inter-
national regulations regarding the discharge of oil, oily wastes and
other noxious substances in the strait (i.e., the Protocol of 1978 re-
lating to the International Convention for the Prevention of Pollu-
tion from Ships, 1973, with annexes (95th Cong., 1st Sess., Sen. Ex.
E, 96th Cong., 1st Sess., Sen. Ex. C (MARPOL) and any applicable
regional agreement); the prevention of fishing, including the stow-
age of fishing gear by fishing vessels; and the loading or unloading
of any commodity, currency or person in contravention of the cus-
toms, fiscal, immigration or sanitary laws and regulations of States
bordering straits. Due publicity must be given to these laws and
regulations, and foreign ships exercising the right of transit pas-
sage are required by article 42(4) to comply with them (subject to
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the provisions of the Convention regarding ships entitled to sov-
ereign immunity).

Article 43 encourages users and States bordering straits to co-
operate by agreement in the establishment and maintenance of
necessary navigational or safety aids in the strait, and in other im-
provements in aid of international navigation, and for the preven-
tion, reduction and control of pollution from ships. The IMO has
been active in promoting such cooperation.

Duties of ships and aircraft during transit passage (article 39)

Article 39(1) defines the common duties both ships and aircraft
have while exercising the right of transit passage. They include the
duty to proceed without delay through or over the strait, to refrain
from the threat or use of force against States bordering straits, to
refrain from any activities other than those incident to their nor-
mal modes of continuous and expeditious transit (unless rendered
necessary by force majeure or by distress), and to comply with
other relevant provisions of Part III.

In addition, ships in transit passage are required by article 39(2)
to comply with the International Regulations for Preventing Colli-
sions at Sea, 1972, 28 UST 3459, TIAS No. 8587 (COLREGS), and
other generally accepted international regulations, procedures and
practices for safety at sea and for the prevention, reduction and
control of pollution from ships (i.e., those adopted by the IMO).

Aircraft in transit passage are required to observe the ICAO
Rules of the Air (Annex 2 to the International Convention on Civil
Aviation (61 Stat. 1180, TIAS No. 1591, 15 UNTS 295, Chicago
Convention), as they apply to civil aircraft. Article 39(3)(a) states
that State aircraft will normally comply with such safety measures
and operate at all times with due regard for the safety of naviga-
tion, as required by article 3(d) of the Chicago Convention. Aircraft
in transit passage are also required to maintain a continuous lis-
tening watch on the appropriate frequency.

ARCHIPELAGIC STATES (PART IV, ARTICLES 46—54)

Part IV represents a successful resolution, following years of con-
troversy, of the effort, led by Indonesia and the Philippines, to
achieve a special regime for archipelagic States. The United States
and other maritime States were willing to recognize the concept of
archipelagic States only if its application were limited and precisely
defined and did not impede rights of navigation and overflight. In
effect, the concept of archipelagic States creates a geographic situa-
tion requiring the same kind of solution as transit passage of
straits, i.e., the right of navigation and overflight on, over, and
under the waters enclosed. Acceptance of this principle guarantees
critical U.S. military and commercial navigation rights.

Article 46 describes an .archipelagic State as one “constituted
wholly by one or more archipelagos” and may include other islands.
It defines an “archipelago” as a:

group of islands, including parts of islands, inter-connect-
ing waters and other natural features which are so closely
interrelated that such islands, waters and other natural
features form an intrinsic geographical, economic and po-
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litichal entity, or which historically have been regarded as
such.

Thus, the special regime of Part IV only applies to island States;
a continental State may not claim archipelagic waters.

Archipelagic baselines

A State may enclose archipelagic waters within archipelagic
baselines that satisfy the criteria specified in article 47. Depending
on how the archipelagic baseline system is established, the follow-
in%20 States could legitimately claim archipelagic waters: Antigua
& Barbuda, The Bahamas, Cape Verde, Comoros, Fiji, Grenada, In-
donesia, Jamaica, Kiribati (in part), Maldives, Marshall Islands (in
part), Papua New Guinea, Philippines, Saint Vincent and the Gren-
adines, Sao Tome & Principe, Seychelles, Solomon Islands (five
archipelagos), Tonga, Trinidad & Tobago, and Vanuatu.

The legal status of archigela ic waters, of the air space over
archipelagic waters, and of their bed and subsoil is described in ar-
ticle 49. Article 51 addresses existing agreements, traditional fish-
ing rights, and existing submarine cables. Archipelagic States
measure the breadth of their various maritime zones from the
archipelagic baselines. They may also draw closing lines delimiting
internal waters of individual islands following the rules set out in
articles 9-11.

Navigation and overflight in archipelagos

The right to navigate on, under, and over archipelagic waters by
all kinds of ships and aircraft was a critical goal of the United
States during the negotiations leading to the Convention. As with
respect to the right of transit passage through international straits,
the result of the negotiation fully protects this right.

Archipelagic sea lanes passage is very similar to the concept of
transit passage. Article 53(3) defines archipelagic sea lanes passage
as the exercise of the rights of navigation and overflight in the nor-
mal mode solely for the purpose of “continuous, expeditious and un-
obstructed transit” through archipelagic waters. For example, sub-
marines may transit submerged and military aircraft may overfly
in combat formation and with normal equipment operation; surface
warships may transit in a manner necessary for their security, in-
cluding formation steaming and the launching and recovery of air-
craft, where consistent with sound navigational practices. The pro-
visions regarding the width of archipelagic sea lanes were specifi-
cally designed to accommodate defensive formations and navigation
practices normally used in open waters. Article 54, referring back
to article 44, provides that the right of archipelagic sea lanes pas-
sage cannot be impeded or suspended by the archipelagic State for
any reason.

All ships and aircraft, including warships and military aircraft,
enjoy the right of archipelagic sea lanes passage while transiting
through, under, or over the waters of archipelagos and adjacent
territorial seas via archipelagic sea lanes. Articles 53(4) and 53(12)
mean that archipelagic sea lanes passage must be respected in all
routes normally used for international navigation and overflight,
whether or not sea lanes are actually designated under the Con-
vention.
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Article 53 permits an archipelagic State to designate sea lanes
and air routes for the exercise of archipelagic sea lanes passage.
Such archipelagic sea lanes “shall include all normal passage
routes * * * and all normal navigational channels * * *”. Each
sea lane is defined by a continuous line from the goint of entry into
the archipelago to the point of exit. Ships and aircraft in des-
ignated archipelagic sea lanes ipassage are required to remain with-
in 25 miles from either side of the axis line and must approach no
closer to the coastline than 10 percent of the distance between: the
nearest islands.

Archipelagic sea lanes must conform to generally accepted inter-
nationxa.{’e regulations, and must be referred to the “competent inter-
national organization,” the IMO, with a view to their adoption, be-
fore implementation. Onlf after adoption by the IMO may the
archipelagic State implement archipelagic sea lanes. No
archipelagic State has yet submitted any proposal to the IMO.

The elements of the transit passage regime for international
straits apply to archipelagic sea lanes passage. Article 54 applies,
mutatis mutandis, the provisions of articles 39 (duties of ships and
aircraft during their passage), 40 (research and survey activities),
and 42 and 44 (laws, reg%.glations, and duties of States bordering
straits relating to passage).

Article 52 provides that innocent passage applies in archipelagic
waters other than designated archipelagic sea lanes or the routes
through which archipelagic sea lanes passage is guaranteed. All
the normal rules of innocent passage apply, and there is no right
of overflight or submerged passage. In island groups where a State
either may-not claim archipelagic waters under the Convention, or
has not done so, the other rules of .the Convention apply, including
the rules regarding transit passage of straits.

THE CONTIGUOUS ZONE (ARTICLE 33)

In the contiguous zone, vessels and aircraft enjoy the same high
seas freedoms of navigation and overflight as in the EEZ.

THE EXCLUSIVE ECONOMIC ZONE (PART V, ARTICLES 55—60, 73)

From the perspective of the United States, Part V (articles 55—
75) provides a regime for the EEZ that achieves a proper, long-
term balance between coastal interests and maritime interests.
These provisions enable the coastal State to exglore, exploit, con-
serve and manage resources out to 200 miles from coastal base-
lines, while allowing other States to navigate, overfly and conduct
related activities in the EEZ.

The United States is far and away the world’s primary bene-
ficiary in each respect. From a coastal perspective, the United
States has an EEZ which is among the largest and richest of any
in the world, with extensive living and non-living resources. From
a maritime perspective, U.S. military and commercial ships and
aircraft, as well as U.S. trade and communications, are guaranteed
in the EEZs of other States essential navigational and related free-
doms, from military exercises to laying cables and pipelines.

Article 56 defines the rights, jurisdiction, and duties of the coast-
al State in the EEZ. Paragraph 1 of this article distinguishes sov-
ereign rights and jurisdiction, as follows:
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L. In the exclusive economic zone, the coastal State has:

(a) sovereign rights for the purpose of exploring and
exploiting, conserving and managing the natural re-
sources, whether living or non-living, of the waters
sugezjacent to the sea-bed and of the sea-bed and its
subsoil, and with regard to other activities for the eco-
nomic exploitation and exploration of the zone, such as
the groduction of energy from the water, currents and
winds;

(b) jurisdiction as provided for in the relevant provi-
sions of the Convention with regard to:

(i) the establishment and use of artificial islands, instal-
lations and structures (i.e., article 60);

(ii) marine scientific research (i.e., Part XIII);

(iii) the protection and preservation of the marine envi-
ronment (i.e., Part XII, particularly article 220);

- (c) other rights and duties provided for in the Convention.

Article 56 enumerates the rights of the coastal State in the EEZ.
Article 56(1)(a) establishes the sovereign rights of the coastal State.
Article 56(1)(b) sets forth the nature and scope of coastal State ju-
risdiction with respect to specific matters. The terms “sovereign
rights” and “jurisdiction” are used to denote functional rights over
these matters and do not imply sovereignty. A claim of sovereignty
in the EEZ would be contradicted by the language of articles 55
and 56 and precluded by article 58 and the provisions it incor-
porates by reference.

Pursuant to Article 58, in the EEZ all States enjoy the high seas
freedoms of navigation and overflight, laying of submarine cables

_and pipelines, and other internationally lawful uses of the seas re-
lated to those freedoms, such as those associated with the oper-
ation of ships, aircraft and submarine cables and pipelines, and
which are compatible with the other provisions of the Convention.
Articles 88 to 115, which (apart from the fuller enumeration of
freedoms in article 87) set forth the entire regime of the high seas
on matters other than fisheries, apply to the EEZ in so far as they
are not incompatible with Part V. These rights are the same as the
rights recognized by international law for all States on the high
seas.

Military activities, such as anchoring, launching and landing of
aircraft, operating mili devices, intelligence collection, exer-
cises, operations and conducting military surveys are recognized
historic high seas uses that are preserved by article 58. Under that
article, all States have the right to conduct military activities with-
in the EEZ, but may only do so consistently with the obligation to
have due regard to coastal State resource and other rights, as well
as the rights of other States as set forth in the Convention. It is
the duty of the flag State, not the right of the coastal State, to en-
force this “due regard” obligation.

The concept of “due regard” in the Convention balances the obli-
gations of both the coastal State and other States within the EEZ.
Article 56(2) provides that coastal States “shall have due regard to
the rights and duties of other States” in the EEZ. Article 58(3)
places similar requirements on other States in exercising their
rights, and in performing their duties, in the EEZ. Although it is



\r

\*

25

not specific, article 59 provides a basis for resolving disputes over
any rights and duties not allocated by articles 56, 58 and other pro-
visions of the Convention. The conflict “should be resolved on the
basis of equity and in the light of all the relevant circumstances,
taking into account the respective importance of the interests in-
volved1 to the parties as welf as to the international community as
a whole.”

Article 60 sets out the provisions permitting the coastal State to
construct and to authorize and regulate the construction, operation,
and use of artificial islands, installations and structures used for
the purposes provided for in article 56(1) and other economic pur-
poses, and other installations and structures that may interfere
with the exercise of the coastal State’s rights in its EEZ. This pro-
vision does not preclude the deployment of listening or other secu-
rity-related devices. Article 60(3) requires the coastal State to give
“due notice” of artificial islands, installations and structures and to
remove those no longer in use in accordance with generally accept-
ed international standards established by the IMO (e.g., IMO As-
sembly Resolution A.672(16)). Article 60(4)«(6) permits the coastal
State to establish and give notice of reasonable safety zones around
such structures not to exceed 500 meters in breadth except in ac-
cordance with generally accepted international standards or as rec-
ommended by the IMO, and requires ships to respect the zone and
generally accepted international navigational standards.

Article 60(78 provides that artificial islands, installations and
structures, and the safety zones around them, may not be located
where they may cause interference with the use of recognized sea
lanes essential to international navigation.

Of the remaining 15 articles on the EEZ (articles 61-75), 13 spe-
cifically relate to living resources jurisdiction in the zone, and are
discussed below in the section on living marine resources; the other
two are discussed below in the section on maritime boundary de-
limitation.

Consistent with article 73, the coastal State may, in the exercise
of its sovereign rights over living resources in the EEZ, take such
measures, including boarding, inspection, arrest, and judicial pro-
ceedings against foreign vessels as are necessary to ensure compli-
ance with its rules and regulations adopted in conformity with the
Convention. Arrested vessels and their crews are to be promptly re-
leased upon the posting of reasonable bond or other security. In
cases of arrest or detention of foreign vessels, the coastal State is
required to notify the flag State promptly, through appropriate
channels, of the action taken and of any penalties imposed.

While no State has claimed an EEZ extending beyond 200 miles
from coastal baselines, several of the States which have declared
EEZs claim rights to regulate activities within the EEZ well be-
yond those authorized in the Convention. For example, Iran claims
the right to grohibit all foreign military activities within its EEZ.
The United States does not recognize such claims, which are not
within the competence of coastal States under the Convention. Ac-
cession to the Convention will significantly enhance the ability of
the United States to deal with such excessive claims, and to pre-
vent their proliferation, on the basis of the balance of interests re-
flected in the Convention.
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HIGH SEAS (PART VII, ARTICLES 86—115)

Freedom to navigate and operate on, over, and under the high
seas is a central requirement of the United States. The high seas
provisions of the Convention reproduce the provisions of the 1958
Convention on the High Seas, 13 UST 2312, TIAS No. 5200 (High
Seas Convention), with some very useful clarifications and updat-
ing that, for example, protect scientific research and facilitate en-
forcement against drug smuggling and unauthorized broadcasting.
The relatively sparse anti-pollution provisions of the High Seas
Convention have been replaced by the strong and elaborate envi-
ronmental provisions discussed in the next section of this Com-
mentary.

Pursuant to article 87, all ships and aircraft, including warships
and military aircraft, enjoy freedom of movement and operation on
and over the high seas. For warships and military aircraft, this in-
cludes task force maneuvering, flight operations, military exercises,
surveillance, intelligence gathering activities, and ordnance testing
and firing.

All of these activities must be conducted with due regard for the
rights of other States and the safe conduct and operation of other
ships and aircraft. The exercise of any of these freedoms is subject
to the conditions that they be taken with “reasonable” regard, ac-
cording to the High Seas Convention, or “due” regard, according to
the LOS Convention, for the interests of other nations in light of
all relevant circumstances. There is no substantive difference be-
tween the two terms. The “reasonable regard/due regard” standard
requires any using State to be cognizant of the interests of others
in using a high seas area, to balance those interests with its own,
and to refrain from activities that unreasonably interfere with the
exercise of other States’ high seas freedoms in light of that bal-
ancing of interests. Articles 87, 89, and 90 prohibit any State’s at-
tempt to impose its sovereignty on the high seas; they are open to
use by all States, whether coastal or land-locked.

Security zones. Some coastal States have claimed the right to es-
tablish military security zones, beyond the territorial sea, in which
they purport to regulate the activities of warships and military air-
craft of other nations by such restrictions as prior notification or
authorization for entry, limits on the number of foreign ships or
aircraft present at any given time, prohibitions on various oper-
ational activities, or complete exclusion. There is no basis in the
Convention, or other sources of international law, for coastal States
to establish security zones in peacetime that would restrict the ex-
ercise of non-resource-related high seas freedoms beyond the terri-
torial sea. Accordingly, the United States does not recognize the
peacetime validity of any claimed security or military zone seaward
of the territorial sea which purports to restrict or regulate the high
seas freedoms of navigation and overflight, as well as other lawful
uses of the sea.

Peaceful purposes (article 88) is discussed below in connection
with article 301, on peaceful uses of the seas, in the section on gen-
eral provisions.
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Nationality, status, and duties of ships (articles 91-96)

Articles 91-92 pertain to the nationality and status of ships. Ar-
ticle 91 requires, inter alia, that, for a State to grant its nationality
to a ship, there must be a genuine link between the flag State and
the ship. Article 92 provides that ships shall sail under the flag of
one State only, save in certain exceptional cases, and be subject
only to that State’s jurisdiction while on the high seas. A ship that
sails under two or more flags, using them according to convenience,
may not claim any of the nationalities in question and may be
treated as a stateless vessel.

Article 93 deals explicitly with ships flying the flag of the United
Nations and its specialized agencies or the International Atomic
Energy Agency. Article 94 sets out new, stricter duties of flag
States with respect to their vessels, including such duties regarding
the safety of navigation, that have been elaborated primarily under
the auspices of the IMO.

While the general rule of exclusive flag State jurisdiction over
vessels on the high seas has long standing in international law, the
United States and other members of the international community
have developed procedures for resolving problems that have arisen
in certain contexts, including drug smuggling, illegal immigration
and fishing, when States are unable or unwilling to exercise re-
sponsibility over vessels flying their flag. These procedures, several
of which are contained in international agreements, typically seek
to ensure that the flag State gives expeditious permission to other
States for the purpose of boarding, inspection and, where appro-
priate, taking law enforcement action with respect to its vessels.

Sovereign immunity (articles 29-32, 95-96, 236)

The Convention protects and strengthens the key principle of
sovereign immunity for warships and military aircraft. Altﬁough
not a new concept, sovereign immunity is a principle of vital impor-
tance to the United States. The Convention provides for a univer-
sally recognized formulation of this principle.

As discussed above, with respect to the territorial sea regime, ar-
ticles 29 through 32 set forth the sovereign immunity rules applica-
ble to warships and other government sg?ps operated for non-com-
mercial purposes.

Article 32 provides that, with such excéptions as are contained
in subsection A and in articles 30 and 31 (discussed above), nothing
in the Convention affects the immunities of warships and other
government ships operated for non-commercial purposes.

Regarding the definition of “warship,” article 29 expands the tra-
ditional definition to include all ships belonging to the armed forces
of a State bearing the external markings distinguishing the char-
acter and nationality of such ships, under the command of an offi-
cer duly commissioned by the government of that State and whose
name appears in the appropriate service list of officers, and
manned by a crew which is under regular armed forces discipline.
A ship need not be armed to be regarded as a warship.

Concerning government ships operated for non-commercial pur-
poses, these would include auxiliaries, which are vessels, other
than warships, that are owned or operated by the armed forces.
Like warships, they are immune from arrest and search, whether
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in port or at sea, and exempt from foreign taxes and enforcement
of foreign laws and regulations; further, the flag State exercises ex-
clusive control over all passengers and crew onboard.

Articles 95-96 address these issues with respect to the high seas
regime. Article 95 provides that warships on the high seas have
complete immunity from the jurisdiction of any State other than
the flag State. Article 96 provides that ships owned or operated by
a State and used only on government non-commercial service shall,
on the high seas, have complete immunity from the jurisdiction of
any State other than the flag State.

Finally, article 236 makes clear that the provisions of Part XII
do not apply to any warship, naval auxiliary, other vessels or air-
craft owned or operated by a State and used, for the time being,
only on government non-commercial service. However, each State
must ensure, by the adoption of appropriate measures not impair-
ing operations or operational capabilities of such vessels or aircraft
owned or operated by it, that such vessels or aircraft act in a man-
ner consistent, so far as is reasonable and practicable, with the
Convention.

PENAL JURISDICTION IN MATTERS OF COLLISION OR ANY OTHER
INCIDENT OF NAVIGATION (ARTICLE 97)

_ Article 97 restates existing international law relating to this sub-
Ject.

ASSISTANCE TO PERSONS, SHIPS, AND AIRCRAFT IN DISTRESS (ARTICLE
98)

The law has long realized the importance of rendering assistance
to persons in distress at sea. Article 98 replicates verbatim article
12 of the High Seas Convention. The duty to rescue also appears
in the International Convention for the Unification of Certain
Rules Relating to Salvage of Vessels at Sea, September 23, 1910,
37 Stat. 1658, TIAS No. 576, and the International Convention on
Salvage, 1989, article 10, Sen. Treaty Doc. 102-12. Article 98 is im-
plemented by 46 U.S.C. §§2303 & 2304.

Duty of masters. In addition, the United States is a Party to the
SOLAS Convention, which requires the master of every merchant
ship and private vessel not only to speed to the assistance of per-
sons in distress, but to broadcast warning messages with respect
to dangerous conditions or hazards encountered at sea (Chapter V,
Regulations 10 and 2).

PROHIBITION OF THE TRANSPORT OF SLAVES (ARTICLE 99)

Article 99 is identical to article 13 of the High Seas Convention
and relates to the Convention to Suppress the Slave Trade and
Slavery of September 25, 1926, 46 Stat. 2183, TS No. 778, 2
Bevans 607, 60 LNTS 253; the Protocol of December 7, 1953
Amending the Slavery Convention of September 25, 1926, 7 UST
479, TIAS No. 3532, 182 UNTS 51; and the Supplementary Con-
vention on the Abolition of Slavery, the Slave Trade and Institu-
tions and Practices Similar to Slavery of September 5, 1956, 18
UST 3201, TIAS No. 6418, 266 UNTS 3. This obligation is imple-
mented in 18 U.S.C. §§ 1581-88 (1982), and gives effect to the pol-
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icy enunciated by the Thirteenth Amendment to the Constitution
of the United States.

The Slavery Convention, Amending Protocol, and Supplementary
Convention do not authorize nonconsensual high seas boarding by
foreign flag vessels. Nevertheless, article 22(1) of the High Seas
Convention authorized nonconsensual boarding by a warship where
there exists reasonable ground for suspecting that a vessel is en-
gaged in the slave trade. Article 110(1)b) of the LOS Convention
reaffirms this approach.

PIRACY (ARTICLES 100—107)

Despised by all nations since earliest recorded history, piracy
continues to be a major problem in certain parts of the world. Arti-
cles 100-107 reaffirm the rights and obligations of all States to
suppress piracy on the high seas.

The U.S. Constitution (article I, section 8) provides that:

The Congress shall have Power * * * to define and pun-
ish piracies and felonies committed on the high seas, and
offences against the Law of Nations.

Congress has exercised this power by enacting 18 U.S.C. § 1651,
which provides that:

Whoever, on the high seas, commits the crime of piracy
as defined by the law of nations, and is afterwards brought
into or found in the United States, shall be imprisoned for
life.

Congress has further exercised this power, including with respect
to certain acts not regarded as piracy under international law, by
enacting 18 U.S.C. §§1651-61 (piracy), 49 U.S.C. §§1472(i)-(n)
(aircraft piracy), 33 U.S.C. §§381-84 (regulations for suppression
piracy), and 18 U.S.C. § 1654 (privateering). These statutes provide
a firm basis for implementing the relevant provisions of the Con-
vention and other applicable international law.

SUPPRESSION OF INTERNATIONAL NARCOTICS TRAFFIC (ARTICLE 108)

Article 108 of the Convention provides a valuable additional tool
in support of the war on illicit drugs. This article requires all
States to cooperate in the suppression of illicit traffic in narcotic
drugs and psychotropic substances engaged in by ships on the high
seas contrary to international conventions. This article also permits
any State which has reasonable grounds for believing that a ship
flying its flag is engaged in illicit traffic to request the cooperation
of other States to suppress such traffic.

This principle finds expression in other international law, includ-
ing in the Single Convention on Narcotic Drugs, 1961, 18 UST
1407, TIAS No. 6298, 520 UNTS 204. Article 17 of the 1988 United
Nations Convention against Illicit Traffic in Narcotic Drugs and
Psychotropic Substances, Sen. Treaty Doc. 101-4, also mandates a
consensual regime for the boarding of foreign ﬂag vessels suspected
of drug trafficking at sea. The United States has entered into a
number of bilateral maritime counter-narcotics agreements, for ex-
ample with the United Kingdom (33 UST 4224, TIAS No. 10296,
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1285 UNTS 197), Belize (TIAS No. 11914), Panama (TIAS No.
11833) and Venezuela (TIAS No. 11827).

Implementing legislation in this field includes 49 U.S.C. §§ 781-
789, 14 U.S.C. §89, 22 U.S.C. §2291, and 46 U.S.C. App. § 1903 et
seq.

SUPPRESSION OF UNAUTHORIZED BROADCASTING (ARTICLE 109)

Article 109 is designed to aid in the suppression of “pirate broad-
casting” and supports the Regulations annexed to the 1973 Inter-
national Telecommunication Convention, 28 UST 2495, TIAS No.
8572; the 1982 International Telecommunication Convention, 99th
Cong., 1st Sess. Treaty Doc. 99-6; and the 1979 Radio Regulations,
97th Cong., 1st Sess. Treaty Doc. 97-21. Unauthorized broadcast-
ing from international waters is made a crime in the United States
by 47 U.S.C. §502 (1982).

WARSHIP’S RIGHT OF APPROACH AND VISIT (ARTICLE 110)

Article 110 of the Convention reaffirms the right of warships,
military aircraft or other duly authorized ships or aircraft to ap-
proach and visit other vessels to ensure that they are not engaged
in various illegal activities. This is a right of great importance to
the United States. Article 110 permits the right of visit to be exer-
cised if there are reasonable grounds for suspecting that a foreign
flag vessel is engaged in piracy, the slave trade, or unauthorized
broadcasting; is without nationality; or is, in reality, of the same
nationality as the warship. The maintenance and continued respect
for these rights are essential to maritime counter-narcotics and
alien smuggling interdiction operations.

HOT PURSUIT (ARTICLE 111)

Article 111 of the Convention provides a detailed elaboration of
the concept of “hot pursuit,” based on article 23 of the High Seas
Convention. However, the Convention expands this concept to take
into account the development of the EEZ and archipelagic waters,
and provides further details with respect to aircraft engaged in hot
pursuit. These modifications increase U.S. ability to pursue crimi-
nals, such as drug traffickers, as well as those who violate U.S.
fisheries laws.

CABLES AND PIPELINES (ARTICLES 79, 87(1X¢), 112—-115)

The provisions on submarine cables and pipelines codify the right
to lay and operate them. These provisions replicate their counter-
parts in article 4 of the Convention on the Continental Shelf, 15
UST 471, TIAS No. 5578, and articles 26-29 of the High Seas Con-
vention, which themselves reflect the provisions of the 1884 Con-
vention on the Protection of Submarine Cables, 24 Stat. 989, TS
No. 380, as amended 25 Stat. 1414, TS Nos. 380-1 and 380-2, 380
3, 1 Bevans 89, 112, 114. The 1884 Submarine Cables Convention
is implemented in 47 U.S.C. §21 et seq. (1982).

Submarine cables include telegraph, telephone, and high-voltage
ower cables, which are essential to modern communications. In
ight of the extraordinary costs and increasing importance to the

world economy of undersea telecommunications cables, particularly
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the new fiber-optic cables, it is significant that the Convention
strengthens the protections for the owners and operators of these
cables in the event of breakage.

Pipelines include those which deliver water, oil and natural gas,
and other commodities. The Convention recognizes that pipelines
may pose an environmental threat to the coastal State and, there-
fore, increases the authority of the coastal State on its continental
shelf over the location of pipelines and with respect to pollution
therefrom.

PROTECTION AND PRESERVATION OF THE MARINE ENVIRONMENT

(Part XII, articles 192-237)

The Law of the Sea Convention is the strongest comprehensive
environmental treaty now in existence or likely to emerge for quite
some time. Part XII establishes, for the first time, a comprehensive

- legal framework for the protection and preservation of the marine

environment. By addressing all sources of marine pollution, such as
pollution from vessels, seabed activities, ocean dumping, and land-
based sources, Part XII promotes continuing improvement in the
health of the world’s oceans. It effectively and expressly balances
economic and environmental interests in general, and the interests
of- coastal states in protecting their environment and natural re-
sources with the rights and freedoms of navigation in particular.
Compliance with Part XII's environmental obligations is subject to
compulsory arbitration or adjudication.

Part XII thus creates a positive and unprecedented framework
for marine environmental protection that will encourage all Parties
to take their environmental obligations seriously and come together
to address issues of common and pressing concern.

DEFINITIONS (ARTICLE 1)

Article 1 defines two terms used in Part XII: “pollution of the
marine environment” and “dumping.” The term “marine environ-
ment” is understood to include living resources, marine ecosystems,
and the quality of seawater.

GENERAL OBLIGATIONS (ARTICLES 192—196)

Section 1 sets forth general provisions relating to the protection
and preservation of the marine environment. Article 192 clearly es-
tablishes the legal duty of all States to protect and preserve the
marine environment. The remaining provisions require States,
inter alia, to adopt pollution control measures to ensure that activi-
ties under their control are conducted so as not to cause environ-
mental damage to other States or result in the spread of pollution
beyond their own offshore zones.

GLOBAL AND REGIONAL COOPERATION (ARTICLES 197-201)

Section 2 provides for global and regional cooperation for the pro-
tection and preservation of the marine environment. Cooperation
includes, inter alia, development of rules, standards, and rec-
ommended practices and procedures for the protection and preser-
vation of the marine environment (article 197), notification of im-
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* minent or actual damage to other States likely to be affected (arti-
cle 198), development of contingency plans to respond to pollution
incidents (article 199), promotion of research and exchange of infor-
mation (article 200), and establishment of appropriate scientific cri-
teria for rules, standards and recommended practices and proce-
dures for the prevention, reduction and control of pollution of the
marine environment (article 201). (Article 242 adds provisions for
international cooperation in research for environmental purposes.)

TECHNICAL ASSISTANCE (ARTICLES 202—203)

Section 3 provides for the promotion of programs and appropriate
scientific and technical assistance related to protection and preser-
vation of the marine environment, especially to developing States.

MONITORING AND ENVIRONMENTAL ASSESSMENT (ARTICLES 204—206)

Section 4 establishes rules for monitoring and environmental as-
sessment. Article 204 sets forth obligations relating to monitoring
the risks or effects of pollution on the marine environment, includ-
ing the effects of activities which States permit or in which they
engage.

Article 206 relates to the environmental assessment of certain
activities on the marine environment. When States have reason-
able grounds for believing that planned activities under their juris-
diction or control may cause substantial pollution of or significant
and harmful changes to the marine environment, they shall, as far
as practicable, assess the potential effects of such activities on the
marine environment and shall communicate reports of the results
of such assessments in the manner provided in article 205. (The re-
quirements for assessment of potential environmental impacts of
deep seabed mining activity are discussed below in connection with
the deep seabed mining provisions of the Convention and the 1994
Agreement generally.)

INTERNATIONAL RULES AND NATIONAL LEGISLATION TO PREVENT, RE-
DUCE, AND CONTROL POLLUTION OF THE MARINE ENVIRONMENT
(ARTICLES 207-212)

Section 5 obligates States to adopt laws and regulations to pre-
vent, reduce and control pollution of the marine environment from
land-based sources, sea-bed activities subject to national jurisdic-
tion, deep seabed mining (activities in the Area), ocean dumping,
vessels, and the atmosphere. As a general rule, these articles re-
quire States to adopt laws and regulations that are no less effective
than international rules; to endeavor to harmonize their policies at
the regional level; and to cooperate to develop international rules.

Although States are not legally bound by an international agree-
ment to which they are not party, the requirement that their na-
tional laws at least have the same effect as, or be no less effective
than, internationally-agreed minimum standards of environmental
protection is an important step forward in marine environmental
protection.

Below is a discussion of the status of the development of inter-
national standards, national legislation, and other international ac-
tivity relating to the sources of pollution identified in section 5, not-

ra
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ing where the United States has already implemented these arti-
cles.

Pollution from land-based sources (article 207)

The Convention will be the first legally-binding global agreement
governing marine pollution from land-based sources. Article 207 re-
quires that national laws for the prevention of marine pollition
from land-based sources take into account internationally agreed
standards. The Montreal Guidelines for the Protection of the Ma-
rine Environment Against Pollution from Land-Based Sources,
adopted by the Governing Council of the United Nations Environ-
ment Program (Decision 13/18/I1 of the Governing Council of UNEP
of May 24, 1985), are internationally agreed guidelines adopted
with a view to assisting governments in developing international
agreements and national legislation relating to land-based sources
of pollution.

Since land-based sources of pollution continue to account for ap-
proximately 80 percent of all marine pollution, global discussions
are ongoing in an effort to address more fully this source of pollu-
tion. In recognition of the importance of this problem and as an
outgrowth of the 1992 United Nations Conference on Environment
and Development, the United States in late 1995 will host an inter-
national conference on land-based sources of marine pollution. This
conference is expected, inter alia, to result in a global action plan
to address land-based sources of marine pollution.

On a regional basis, the United States is party to two regional
agreements that contain general provisions on land-based sources
of marine pollution: the Convention for the Protection of the Natu-
ral Resources and Environment of the South Pacific Region (the
SPREP Convention), Sen. Treaty Doc. 101-21, and the Convention
for the Protection and Development of the Marine Environment of
the Wider Caribbean Region (the Cariagena Convention), TIAS No.
11085. Under the auspices of the Cartagena Convention and the
United Nations Regional Seas Program, the United States and
other Caribbean States are presently considering the need for, and
elements of, a possible protocol to the Cartagena Convention on
land-based sources of marine pollution. In addition, the Protocol on
Environmental Protection to the Antarctic Treaty, Sen. Treaty Doc.
102-22, to which the United States is a signatory, and the Arctic
Environmental Protection Strategy address land-based sources of
marine pollution.

The United States already has national legislation addressing
land-based sources of marine pollution; this legislation takes into
account the recommendations of the Montreal Guidelines described
above. U.S. laws include the Clean Water Act, 33 U.S.C. §§1251—
1387, which specifically addresses marine water quality, and other
statutes (such as the Solid Waste Disposal Act, 42 U.S.C. §§6901-
6992, the Comprehensive Environmental Response, Compensation,
and Liability Act, 42 U.S.C. §§9601-9675, and the Federal Insecti-
cide, Fungicide, and Rodenticide Act, 7 U.S.C. §§ 136—136y) which
regulate the release of pollutants and other materials into the envi-

" ronment. See also the Refuse Act, 33 U.S.C. §407 et seq., and the

Coastal Zone Management Act of 1972, 16 U.S.C. § 1451 et seq.
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Pollution from sea-bed activities subject to national jurisdiction (ar-
ticle 208)

The Convention will be the first legally-binding global agreement
governing pollution from sea-bed activities. Article 208 requires
that coastal State laws governing pollution from seabed activities
be no less effective than international rules and standards. Al-
though there are many potential seabed activities, including the
mining of coral, placers, and sand, the most common sea-bed activ-
ity is the exploration and exploitation of oil and gas. Internation-
ally, the need for regulation of this industry is reviewed periodi-
cally by the IMO. Regionally, article 8 of the SPREP Convention
and article 8 of the Cartagena Convention address pollution from
sea-bed activities.

The United States has domestic legislation that addresses pollu-
tion from sea-bed activities of persons subject to U.S. jurisdiction,
both in areas subject to U.S. jurisdiction and beyond. These include
the Outer Continental Shelf Lands Act, 33 U.S.C. §§1331-1356
and the Deep Seabed Hard Minerals Resources Act (“DSHMRA”),
30 U.S.C. §§ 1401 et seq.

Pollzét‘;'gjz from Deep Seabed Mining (Activities in the Area) (article

International rules and national legislation relating to pollution
from deep seabed mining have yet to be developed. As discussed in
the section of this Commentary on deep seabed mining, the envi-
ronmental protection provisions of the Convention relating to ac-
tivities in the Area are quite strong and comprehensive. The 1994
Agreement further strengthens these provisions by requiring, inter
alia, that all applications for approval of plans of work be accom-
panied by an assessment of the potential environmental impacts of
the proposed activities and that the International Seabed Authority
adopt rules, regulations and procedures on marine environmental
protection as part of its early functions prior to the approval of the
first plan of work for exploitation (Annex, section 1(5)g), (7)). The
DSHMRA addresses pollution from sea-bed activities of persons
subject to U.S. jurisdiction in areas beyond national jurisdiction, in-
cluding provision for an environmental impact statement, monitor-
ing, NPDES permits, and emergency suspension of activities.

Pollution by dumping (article 210)

Article 210 requires that national laws regarding pollution from
dumping be no less effective than the global rules and standards.
The global regime addressing pollution of the marine environment
by dumping is long-established. The Convention on the Prevention
of Marine Pollution by Dumping of Wastes and Other Matter (the
London Convention), 26 UST 2403, TIAS No. 8165, 1046 UNTS
120, governs the ocean dumping of all wastes and other matter.

Both the SPREP Convention (article 10) and the Cartagena Con-
vention (article 6) contain general provisions addressing ocean
dumping on a regional basis. In addition, a Protocol to the SPREP
Convention contains provisions that parallel those of the London
Convention as it existed in 1986.
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Domestically, dumping is controlled by the Marine Protection,
Research, and Sanctuaries Act (Ocean Dumping Act), 33 U.S.C.
§§ 1401-1445.

. Pollution from vessels (article 211)

The Convention’s provisions relating to pollution from vessels are
developed in considerable detail. They are a significant part of the
overall balance between coastal and maritime interests the Con-
vention is designed to maintain over time.

Paragraph 1 requires States to establish international rules and
standards to prevent, reduce and control vessel source pollution
and the adoption of routeing systems to minimize the threat of ac-
cidents which might cause pollution of the marine environment.
Such rules and standards are to be developed through the com-
petent international organization, which is recognized to be the
IMO. The IMO has developed several conventions that, directly or
indirectly, address vessel source pollution. One of the most impor-
tant of these is the MARPOL Convention, which contains general
provisions on pollution from vessels, supplemented by five Annexes
pertaining to vessel discharges of oil (Annex I), noxious liquid sub-
stances in bulk (Annex II), harmful substances carried by sea in
packaged forms, or in freight containers, portable tankers or road
and rail tank wagons (Annex III), sewage (Annex IV), and garbage
(Annex V). Other IMO conventions include SOLAS; the 1978 Inter-
national Convention on Standards of Training, Certification and
Watchkeeping, 96th Cong., 1st Sess. Sen. Ex. EE (STCW); and the
International Convention on Oil Pollution Preparedness, Response,
and Cooperation, Sen. Treaty Doc. 102-11. At present, the United
States is a&)arty to all of the foregoing except MARPOL Annex IV.

Regionally, both the SPREP Convention (article 6) and the
Cartagena Convention (article 5) contain broad obligations concern-
ing pollution from vessels.

Paragraph 2 obligates States to adopt measures relating to ves-
sels flying their flag or of their registry. Such laws and regulations
must at least have the same effect as that of generally accepted
international rules and standards established through the com-
petent international organization or general diplomatic conference
(e.g., MARPOL).

Paragraph 3 recognizes the authority of port States to establish
their own requirements relating to vessel source pollution as a con-
dition of entry of foreign vessels into their ports or internal waters
or for a call at their offshore terminals. Although port state author-
ity has long been exercised by many countries as a means of enfore-
ing safety and environmental measures, including the United
States pursuant to the Ports and Waterways Safety Act, 33 U.S.C.
§§ 1223 & 1228, its prominent recognition in the Convention and
the provisions for cooperation among port States are important
steps forward in marine environmental protection.

Paragraph 4 recognizes the authority of coastal States, in the ex-
ercise of their sovereignty within their territorial sea, to establish
requirements relating to pollution from foreign vessels in their ter-
ritorial sea, including vessels exercising the right of innocent pas-
sage. This authority is balanced by the proviso in paragraph 4 that
such laws and regulations shall, in accordance witﬁ Part 11, section
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3, not hamper innocent passage of foreign vessels. However, pas-
sage is not innocent if the vessel engages in “any act of willful and
serious pollution contrary to this Convention” (article 19(2)(h)).

Paragraph 5 recognizes the authority of coastal States, for the
purpose of enforcement as provided for in section 6, to establish re-
%uirements relating to pollution from foreign vessels in their EEZs.

nlike requirements in the territorial sea, coastal State require-
ments regarding pollution from foreign ships in the EEZ must con-
form to and give effect to generally accepted international rules
and standards established through the competent international or-
ganization (i.e., the IMO) or a general diplomatic conference.

Paragraph 6 sets forth circumstances under which coastal States
may establish special anti-pollution measures for foreign ships in
particular areas of their respective EEZs. Such measures, among
other things, require IMO approval. This paragraph strikes an im-
portant balance between the need for universal respect for nec-
essary supg}emental anti-pollution measures in particular coastal
areas and the need to protect freedom of navigation from unilateral
coastal State restrictions.

Domestically, vessel source pollution is governed primarily by the
Act to Prevent Pollution from Ships, 33 U.S.C. §§1901-1912, the
Clean Water Act, 33 U.S.C. §§1251-1387, the Ports and Water-
ways Safety Act, 33 U.S.C. §1221 et seq., the Marine Protection,
Research and Sanctuaries Act (Ocean Dumping Act), 33 U.S.C.
§ 1401 et seq., the Oil Pollution Act of 1990, 33 U.S.C. § 2761 et seq.,
the Refuse Act, 33 U.S.C. §407 et seq., and the Comprehensive En-
vironmental Response Compensation and Liability Act, 42 U.S.C.
§ 9601 et seq.

Pollution from or through the atmosphere (article 212)

There is at present no global agreement directly governing ma-
rine pollution from or through the atmosphere. The parties to
MARPOL are currently negotiating a possible new Annex VI that
would address air pollution from ships. Article 9 of the SPREP and
Cartagena Conventions have broad obligations relating to pollution
to those regions from dischaxges into the atmosphere. Domestically,
such provisions are addressed through the Clean Air Act, 42 U.S.C.
§ 7401 et seq.

ENFORCEMENT (ARTICLES 213—-222)

Section 6 sets forth the rights and obligations of States to ensure
compliance with and to enforce measures adopted in accordance
with articles 207 through 212. In this respect, the Convention goes
beyond and strengthens existing international agreements, many of
which do not have express enforcement clauses.

Pursuant to article 229, nothing in the Convention affects the in-
stitution of civil (as opposed to punitive) proceedings in respect of
any claim for loss or damage resulting from pollution of the marine
environment. )

There are express enforcement provisions relating to pollution
from land-based sources (article 213), sea-bed activities (article
214), activities in the Area (article 215), dumping (article 216), ves-
sels (articles 217-220), maritime casualties (article 221), and pollu-
tion from or through the atmosphere (article 222). Although all of
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these articles contain specific obligations, the provisions regarding
the enforcement for vessel source pollution are set out in detail.

Article 217 places a duty on flag States to ensure that vessels fly-
ing their flag or of their registry comply with the measures adopted
in accordance with the Convention. Among other things, flag States
must ensure that vessels flying their flag or of their registry are
in compliance with international rules and standards, carry req-
uisite certificates, and are periodically inspected. If a vessel com-
mits a violation of applicable rules and standards, the flag State
must provide for immediate investigation and, where appropriate,
institute proceedings irrespective of where the violation or pollution
has occurred. Penalties must be adequate in severity to discourage
violations wherever they occur. Article 217 is consistent with arti-
cle 4 of MARPOL, chapter I of the Annex to SOLAS, and article
VI of STCW.

Section 6 also sets forth the rights of port States and coastal
States to take enforcement action against foreign flag vessels that
do not comply with measures adopted in accordance with the Con-
vention.

Article 218 recognizes the authority of the port State to take en-
forcement action in respect of a discharge from a vessel on the hrigh
seas in violation of applicable international rules and standards.
(Discharges in the territorial sea or EEZ of the port State are ad-
dressed in article 220(1).) The port State may also take enforce-
ment action in respect of a discharge violation in the internal wa-
ters, territorial sea or EEZ of another State if requested by that
State, the flag State, or a State damaged or threatened by the dis-
charge, or if the violation has caused or is likely to cause pollution
to the internal waters, territorial sea, or EEZ of the port State.

Article 219 recognizes the authority of the port State to prevent
a vessel from sailing when it ascertains that the vessel is in viola-
tion of applicable international rules and standards relating to sea-
worthiness and thereby threatens damage to the marine environ-
ment.

Article 220 provides an overall enforcement scheme for vessel
source pollution based on various factors, including the location of
the vessel, the location of the act of pollution, and the severity of
the pollution. Article 220 affects only vessel discharges and does
not apply to enforcement with respect to other types of pollution,
such as by dumping.

Article 220 recognizes the authority of the coastal State to take
enforcement action with respect to a foreign flag vessel in its EEZ
or territorial sea, whether or not that vessel enters a port of the
coastal State. However, such enforcement authority is not unfet-
tered. Article 220 balances the interests of coastal States in taking
enforcement action with rights and freedoms of navigation of flag
States. It recognizes express safeguards applicable to enforcement
action against foreign flag vessels (see section 7).

Article 220(1) recognizes the authority of a coastal State to take
enforcement action against a vessel voluntarily within its port or
off-shore terminal when a violation involving that vessel has oc-
curred within the territorial sea or the EEZ of the coastal State.

Under Article 220(2), where there are clear grounds for believing
that a vessel navigating in the territorial sea of a State has, during
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its passage therein, violated laws and regulations of the coastal
State adopted in accordance with the Convention, the coastal State
may undertake phgsical inspection of the vessel relating to the vio-
lation and may, where the evidence so warrants, institute proceed-
ings, including the detention of the vessel.

nder Article 220(3), where there are clear grounds for believing
that a vessel navigating in the EEZ or the territorial sea of a State
has, in the EEZ, committed a violation of applicable international
rules and standards for the prevention, reduction and control of
pollution from vessels, or laws and regulations of the coastal State
conforming and giving effect to such rules and standards, the coast-
al State may require the vessel to provide information regarding its
identity and port of registry, its last ard its next port of call and
other relevant information required to establish whether a viola-
tion has occurred.

_ Article 220(4) requires flag States to adopt laws and regulations
and take other measures so that their vessels comply with requests
for information by coastal States under paragraph 3.

Where a violation referred to in article 220(3) results in a sub-
stantial discharge causing or threatening significant pollution of
the marine environment, article 220(5) authorizes the coastal State
to undertake physical inspection of the vessel for matters relating
to the violation if the vessel has refused to give information or if
the information supplied by the vessel is manifestly at variance
with the evident factual situation and if the circumstances of the
case justify such inspection.

Where a violation referred to in article 220(3) results in a dis-
charge causing major damage or threat of major damage to the
coastline or related interests of the coastal State, article 220(6) au-
thorizes the coastal State, under certain circumstances, to institute
proceedings, including detention of the vessel.

Pursuant to article 233, Sections 5 and 6 do not affect the legal
regime of straits. Article 233 applies to enforcement of laws and
regulations applicable to transit passage under article 42 and, by
extension, to archipelagic sea lanes passage under article 54.

SAFEGUARDS (ARTICLES 223—233)

Section 7 establishes several safeguards concerning enforcement
authority. These include an obligation to facilitate proceedings in-
volving foreign witnesses and the admission of evidence submitted
by another State (article 223), a specification as to what officials
and vessels may exercise enforcement authority against foreign
vessels (article 224), a duty to avoid adverse consequences in the
exercise of enforcement powers (article 225), safeguards concerning
delay and physical inspection of foreign vessels (article 226), and
a duty of non-discrimination against foreign vessels (article 227).

Under article 226, States may not delay a foreign vessel “longer
than is essential” for the purposes of the investigations provided for
in articles 216, 218, and 220. Moreover, any physical inspection of
a foreign vessel is limited to an examination of such certificates,
records or other documents as the vessel is required to carry. Any
further physical examination may be undertaken only after such an
examination and only when: (i) there are clear grounds for believ-
ing that the condition of the vessel or its equipment does not cor-
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respond substantially with the particulars of those documents; (ii)
the contents of such documents are not sufficient to confirm or ver-
ify a suspected violation; or (iii) the vessel is not carrying valid cer-
tificates and records. While the Convention imposes different proce-
dural restrictions on physical inspections than U.S. law, it is antici-
pated that one or more of the exceptions for allowing further phys-
ical examination will be met in cases where there are “clear
grounds” to believe a violation has occurred.

Article 228, which applies only to vessel source pollution, sets
forth circumstances under which proceedings shall be suspended
and restrictions on institution of proceedings. For example, consist-
ent with the notion in Section 6 that the flag State is primarily re-
sponsible for ensuring compliance with the Convention of vessels
flying its flag or of its registry, article 228(1) requires the suspen-
sion of enforcement proceedings against foreign vessels if the flag
State institutes its own proceedings to impose penalties within six
months of the date on which proceedings were first initiated. Sus-
pension would not be required if the flag State fails to initiate pro-
ceedings within six months, if the proceedings relate to a case of
major damage to the coastal State, or the flag State in question has
repeatedly disregarded its obligation to enforce effectively the ap-
plicable international rules and standards in respect of violations
committed by its vessels. The suspended proceeding will be termi-
nated when the flag State has brought its proceedings to a conclu-
sion. Article 228(2) imposes a limitation of three years in which to
commence proceedings against foreign vessels.

Article 230, which applies only to vessel source pollution, pro-
vides that only monetary penalties may be imposed with respect to
violations committed by foreign vessels beyond the territorial sea.
With respect to violations committed by foreign vessels in the terri-
torial sea, non-monetary penalties (i.e., incarceration) may be ap-
plied as well, but only if the vessel has committed a willful and se-
rious act of pollution. The requirement that the act be “willful”
would not constrain penalties for gross negligence. Article 230 ap-
plies only to natural persons aboard the vessel at the time of the
discharge.

Article 231 provides for notification to the flag State and other
States concerned of any measure taken against the foreign vessel.
Under article 232, the enforcing State will be liable for damage or
loss caused by measures taken that are unlawful or exceed those
reasonably required in light of available information.

The extent to which, if at all, Sections 6 and 7 (on enforcement
and safeguards, respectively) will enhance and/or constrain U.S.
enforcement authorities is the subject of ongoing analysis.

ICE-COVERED AREAS (ARTICLE 234)

Section 8 authorizes coastal States to adopt and enforce laws and
regulations relating to marine pollution from vessels in ice-covered
areas within the limits of the EEZ, where particularly severe cli-
matic conditions and the presence of ice covering such areas for
most of the year create obstructions or exceptional hazards to navi-
gation, and pollution of the marine environment could cause major
harm to, or irreversible disturbance of, the ecological balance.
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Pursuant to this article, a State may enact and enforce non-dis-
criminatory laws and regulations to protect such ice-covered areas
that are within 200 miles of its baselines established in accordance
with the Convention. Such laws and regulations must have due re-
gard to navigation and the protection and preservation of the ma-
rine environment, based on the best available scientific evidence,
and must be otherwise consistent with other relevant provisions of
the Convention and international law, including the exemption for
vessels entitled to sovereign immunity under article 236.

The purpose of article 234, which was negotiated directly among
the key states concerned (Canada, the United States and the Soviet
Union), is to provide the basis for implementing the provisions ap-
plicable to commercial and private vessels found in the 1970 Cana-
dian Arctic Waters Pollution Prevention Act to the extent consist-
ent with that article and other relevant provisions of the Conven-
tion, while protecting fundamental U.S. security interests in the ex-
ercise of navigational rights and freedom throughout the Arctic.

RESPONSIBILITY AND LIABILITY (ARTICLE 235)

Section 9 provides that States are responsible for the fulfilment
of their international obligations concerning the protection and
preservation of the marine environment and that they shall be lia-
ble in accordance with international law. It further provides that
States shall ensure recourse in their legal systems for relief from
damage caused by pollution of the marine environment. Finally, it
obligates States to cooperate in the implementation of existing
international law and the further development of international law
relating to responsibility and liability.

SOVEREIGN IMMUNITY (ARTICLE 236)

Section 10 provides that the provisions of the Convention regard-
ing the protection and preservation of the marine environment do
not apply to any warship, naval auxiliary, or other vessels and air-
craft owned or operated by a State and used, for the time being,
only on government non-commercial service. However, the second
sentence of article 236 imposes on flag States the duty to ensure,
by adopting appropriate measures not impairing operations or
operational capabilities of such vessels or aircraft owned and oper-
ated by it, that such vessels and aircraft act in a manner consist-
ent, so far as is reasonable and practicable, with the Convention.

This article acknowledges that military vessels and aircraft are
unique platforms not always adaptable to conventional environ-
mental technologies and equipment because of weight and space
limitations, harsh operating conditions, the requirements of long-
term sustainability, or other security considerations. In . addition,
security needs may limit compliance with disclosure requirements.

OBLIGATIONS UNDER OTHER CONVENTIONS ON THE PROTECTION AND
PRESERVATION OF THE MARINE ENVIRONMENT (ARTICLE 237)

Section 11 (article 237(1)) provides that the provisions in Part
XII are without prejudice to the specific obligations assumed by
States under agreements previously concluded which relate to the
protection and preservation of the marine environment and to
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agreement which may be concluded in furtherance of the general
principles set forth in the Convention. Article 237(2) provides that
specific obligations assumed by States under other agreements
should be carried out in a manner consistent with the general prin-
ciples and objectives of this Convention. The United States does not
anticipate any change in its implementation of other agreements,
since it currently implements such agreements consistent with the
principles and objectives of the Convention.

LIVING MARINE RESOURCES

(Articles 2, 56, 61-73, 77(4), 116-120)

Approximately 90 percent of living marine resources are har-
vested within 200 miles of the coast. By authorizing the establish-
ment of EEZs, and by providing for the sovereign rights and man-
agement authority of coastal States over living resources within
their EEZs, the Convention has brought most living marine re-
sources under the jurisdiction of coastal States. :

‘The Convention recognizes the need for consistent management
of ecosystems and fish stocks throughout their migratory range,
and sound management on the basis of biological characteristics. It
imposes on the coastal State a duty to conserve the living marine
resources of its EEZ.

While the Convention preserves the freedom to fish on the high
seas beyond the EEZ, it makes that freedom subject to certain obli-
gations, particularly the duty to cooperate in the conservation and
management of high seas living resources. Failure to respect these
obligations beyond the EEZ is subject to compulsory arbitration or
adjudication. Tribunals are empowered to prescribe provisional
measures to preserve the respective rights of the parties to the dis-
pute or to prevent serious harm to the marine environment, includ-
ing its living resources, pending the final decision.

The Convention’s provisions relating to the conservation and
management of living marine resources are consistent with U.S.
law, policy and practice, and have provided the foundation for the
international agreements governing this subject. These provisions
are more critical today to U.S. living marine resource interests
than they were in 1982 because of the dramatic overfishing that
has occurred world-wide in the past decade.

TERRITORIAL SEA AND EEZ

Basic rights and obligations. The Convention gives the coastal
State broad authority to conserve and manage living resources
within its territorial sea and EEZ. Article 2 of the Convention pro-
vides that the sovereignty of the coastal State extends throughout
the territorial sea. As part of the exercise of such sovereignty, the
coastal State has the exclusive right to conserve and manage re-
sources, including living resources, within the territorial sea, which
may extend up to 12 miles from coastal baselines.

The Convention also provides that the coastal State has sov-
ereign rights for the purpose of exploring and exploiting, conserv-
ing and managing living resources within its EEZ, including the
right to utilize fully the total allowable catch of all such resources
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(articles 56, 61, 62). With these rights come general responsibilities
for the coastal State, including the duty:
to determine the allowable catch of living resources in its
EEZ (article 61(1));
to ensure that such resources are not endangered by over-ex-
ploitation (article 61(2));
to take into account effects of its management measures on
non-target species with a view to maintaining or restoring such
species above levels at which their reproduction may become
seriously threatened (article 61(3));
to promote the objective of optimum utilization of such re-
sources (article 62(1)); and
to determine its capacity to harvest such resources and to
give other States access to any surplus under reasonable condi-
tions (article 62(2)).

The coastal State has significant flexibility in defining optimum
utilization and in fixing allowable catch, in determining its harvest-
ing capacity, and therefore in determining what, if any, surplus
may exist. The coastal State must, taking into account the best sci-
entific evidence available to it, ensure that over-exploitation of
stocks within its EEZ does not jeopardize the maintenance of the
stocks overall and must maintain stocks of harvested species at lev-
els which can produce maximum sustainable yields, as qualified by
economic, environmental and other factors.

Similarly, the Convention gives coastal States wide discretion in
choosing which other States will be allocated a share of any sur-
plus. In making this choice, the coastal State must take into ac-
count “all relevant factors.” Foreign fishing, to the extent author-
ized, may be conditioned upon observance of a wide variety of
coastal State regulations, including area, season, vessel and gear
restrictions, research, reporting and observer requirements, and
compensation in the form of fees, financing, equipment, training
and technology transfer.

U.S. law, primarily the Magnuson Fishery Conservation and
Management Act, as amended (16 U.S.C. § 1801 ef seq.) (MFCMA),
fully enables the United States to exercise its rights and implement
its obligations with respect to the provisions of the Convention dis-
cussed above.

The MFCMA provides the United States with exclusive fishery
management authority over all fishery resources up to the 200-mile
limit of the U.S. EEZ (16 U.S.C. § 1811(a)). The MFCMA requires
conservation of such resources in a manner consistent with article
61 (16 U.S.C. §1851) and provides. the legislative basis on which
the United States determines the allowable catch of the living re-
sources in its EEZ, as required by article 61 (16 U.S.C. § 1852). The
process for making that determination fully comports with the
principles of conservation and optimum utilization contained in ar-
ticles 61 and 62. Fishery management plans developed pursuant to
the MFCMA must prohibit overfishing and must attempt to
achieve “optimum yield” (16 U.S.C. § 1851(a)(1)).

While the MFCMA does not separately address the issue of asso-
ciated or de];;endent species, it gives sufficiently broad authority to
regional fishery management councils to permit them to protect
non-target species to the extent required by article 61(3), and argu-
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ably requires the councils to do so by providing that, to the extent
practicable, interrelated species shall be managed as a “unit” (16
U.S.C. §1851(a)3)). The Endangered Species Act (16 U.S.C. § 1651
et seq.) would independently protect those non-target species that
were endangered or threatened throughout a significant portion of
their range.

The MFCMA authorizes the allocation of any surplus to foreign
States and establishes terms and conditions for any foreign fishing
in the U.S. EEZ, thus providing the basis on which to fulfill any
such obligations under article 62 (16 U.S.C. § 1821 generally and
§ 1824(b)(7)). In fact, because the harvesting capacity of the U.S.
domestic fishing industry has in recent years been estimated to
equal the total allowable catch of all relevant species subject to
U.S. management authority, the United States has had no surplus
to allocate to potentially interested States.

To have an opportunity to receive an allocation, a foreign nation
must have in force a “governing international fishery agreement”
(GIFA) with the United States (16 U.S.C. § 1821). This requirement
is fully consistent with article 62. Presently, the United States has
GIFAs in force with 5 nations, although, as noted above, there has
been no surplus to allocate under such GIFAs in recent years.

In the event that a surplus of one or more species becomes avail-
able in the future, the MFCMA lists a variety of factors to be con-
sidered in determining the allocation of such surplus among foreign
States (16 U.S.C. §1821(e)). The Convention also lists many of
these same factors, either as relevant considerations or as permis-
sible terms and conditions for foreign fishing (article 62(3) & (4)).
The Convention’s list is not exhaustive and does not restrict utiliz-
ing any of the factors set forth in the MFCMA.

Although articles 69 and 70 require coastal States to give some
special consideration to land-locked and geographically disadvan-
taged States in the same subregion or region in allocating any sur-
plus, the Convention does not provide clear standards by which to
determine whether any such States exist in the U.S. subregion or
region. In any event, the language of these articles and that of arti-
cle 62 gives the coastal State wide discretion in making such allo-
cations and cannot be read to compel the making of an allocation
to any particular State.

The MFCMA imtposes other conditions on foreign fishing, includ-
ing the payment of permit fees and compliance with fishery regula-
tions and enforcement provisions (16 U.S.C. § 1821). The Conven-
tion permits the coastal State to impose all these conditions and re-
quires nationals of other States fishing in an EEZ to observe regu-
lations of the coastal State (article 62(4)).

In sum, the MFCMA provides a fully sufficient basis on which
the United States could exercise its rights and implement its obli-
gations with respect to the conservation and management of living
resources within its territorial sea and EEZ.

Particular categories of species. Articles 63 through 68 of the
Convention set forth additional provisions relating to particular
categories of living resources that do not remain solely within areas
under the fishery management authority of a single coastal State.
U.S. law, and the international agreements to which the United
States is party, as well as the 1992 United Nations moratorium on
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high seas driftnet fishing, are fully consistent with these provi-
sions.

Article 63(1) requires coastal States within whose EEZs the same
stock or stocks of associated species occur to seek to agree on the
measures necessary to coordinate and ensure the conservation and
development of such stocks. The MFCMA calls for the Secretary of
State to negotiate such agreements (16 U.S.C. § 1822). One exam-
ple of such an agreement is the U.S.- Canada Convention for the
Preservation of the Halibut Fishery of the Northern Pacific Ocean
and Bering Sea, March 2, 1953, 5 UST 5, TIAS No. 2900, 222
UNTS 77.

Articles 63(2) and 64, respectively, address “straddling” stocks
ancé hig{lly migratory species. These provisions are reviewed below
in detail.

Article 65 of the Convention recognizes the right of a coastal
State or the competence of an international organization, as appro-
priate, to prohibit, limit or regulate exploitation of marine mam-
mals more strictly than is required in the case of other living re-
sources. Article 65 also requires States to cooperate with a view to
conserving marine mammals and, in the case of cetaceans, to work
in particular through appropriate international organizations. Arti-
cle 120 makes article 65 applicable to the high seas as well.

These provisions lent direct support to the efforts of the United
States and other conservation-minded States within the Inter-
national Whaling Commission to establish a moratorium on com-
mercial whaling. Prior to the adoption of these provisicns in the
text, whaling States argued that the Convention should require
that protective measures for marine mammals may do no more
than ensure the maintenance of maximum sustainable yield. These
arguments were definitively rejected in the Third United Nations
Conference on the Law of the Sea, paving the way for the commer-
cial whaling moratorium and other measures that strictly protect
marine mammals, including the Southern Ocean Whale Sanctuary
adopted in 1994 by the International Whaling Commission.

U.S. law, including the Marine Mammal Protection Act of 1972,
as amended, and the Whaling Convention Act of 1949, as amended
(16 U.S.C. §916 et seq.), strictly limits the exploitation of marine
mammals within the U.S. territorial sea and EEZ and by U.S. ves-
sels and persons subject to U.S. jurisdiction elsewhere.

Article 66 sets forth provisions relating to anadromous stocks
(fish that migrate from salt water to spawn in fresh water) such
as salmon, which recognize their special characteristics and reflect
a major U.S. policy accomplishment. Article 66(1) provides that
“States in whose rivers anadromous stocks originate shall have the
primary interest in and responsibility for such stocks.”

Article 66(2) authorizes the State of origin, after consulting with
other relevant States, to set total allowable catches for anadromous
stocks originating in its rivers.

Article 66(3)(a) prohibits fishing for anadromous stocks on the
high seas beyond the EEZ except when such a prohibition would
“result in economic dislocation” for a State other than a State of
origin. On its face, this provision makes unlawful any new high
seas salmon fisheries or the expansion of current ones. In fact, at
the time the Convention was concluded, only Japan maintained a
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high seas salmon fishery. Since the entry into force of the 1992
Convention for the Conservation of Anadromous Stocks in the
North Pacific Ocean, on February 16, 1993, that fishery has been
prohibited as well. The 1982 Convention for the Conservation of
Salmon in the North Atlantic Ocean, TIAS No. 10789, also pro-
hibits high seas fishing for salmon in that region. Thus, the com-
bined effect of the LOS Convention and these two treaties pre-
cludes any fishery for U.S.-origin salmon, or any other salmon, on
the high seas, a major benefit to the United States.

U.S. law implementing the North Pacific and North Atlantic
salmon treaties prohibits persons or vessels subject to the jurisdic-
tion of the United States from fishing for salmon on the high seas
of those regions (16 U.S.C. §§ 3606, 5009).

Article 66 does not supersede the sovereign rights of the coastal
State over anadromous stocks exercised in the territorial sea and
EEZ pursuant to articles 2 and 56(1)(a), respectively, or those
coastal State rights recognized under articles 61 and 62.

Anadromous stocks that originate in one State and migrate
through the internal waters, territorial sea or EEZ of another State
are subject to interception by the latter. In such cases, article 66(4)
of the Convention requires the States concerned to cooperate in
matters of conservation and management. The 1985 Treaty Be-
tween the Government of the United States and the Government
of Canada Concerning Pacific Salmon, TIAS No. 11091, currently
the subject of additional negotiations, established the Pacific Salm-
on Commission to effect such cooperation on salmon in that region.
It should be noted, however, that the so-called equity principle of
the Pacific Salmon Treaty does not derive from article 66, but is
specific to that Treaty.

Under article 67, catadromous stocks (fish that migrate from
fresh water to spawn in salt water) are the special responsibility
of those States where they spend the greater part of their life cycle,
and may not be harvested on the high seas beyond the EEZ. The
United States exercises exclusive fishery management authority
over catadromous stocks within the U.S. EEZ under the general
provisions of the MFCMA discussed above.

Enforcement. The Convention authorizes the coastal State to take
a broad range of measures to enforce its fishery laws, including
boardings and inspections, requirements for observer coverage and
vessel position reports, and arrests and fines (articles 62(4) & 73).
The Convention requires that vessels arrested in the EEZ and their
crews must be promptly released upon posting of a bond or other
security. This rule is consistent with U.S. law. The rare foreign
fisherman charged with a criminal violation of fisheries law may
post bail; the MFCMA also provides for the release of a seized ves-
sel upon the posting of a satisfactory bond (16 U.S.C. § 1860(d)).

Under the Convention, penalties for violations of fisheries laws
in the EEZ may not include imprisonment, unless the States con-
cerned agree to the contrary, or other form of corporal punishment
(article 73). The MFCMA provides for criminal fines of up to
$200,000 for fishing violations committed by foreign fishermen. The
MFCMA also provides for imprisonment for such acts as forcible
assault, resisting or interfering with arrest, and obstructing a ves-
sel boarding by an enforcement officer (16 U.S.C. §1859(b)). The
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Convention does not preclude imprisonment of those who assault
officers, resist arrest, or violate other non-fishery laws.

The provisions of the Convention prohibiting imprisonment or
corporal punishment for fishing violations responded to the severe
treatment meted out to foreign fishermen in some places. Although
the Convention limits the ability of the United States to impose

rison sentences on foreign fishermen who violate U.S. fishery
aws, the Convention promotes a major U.S. objective in protecting
U.S. fishermen seized by other States from the imposition of prison
sentences. On balance, these provisions of the (gonvention serve
U.S. interests overall, given that many U.S, fishermen are actively
engaged in fishing within foreign EEZs, while no foreign fishing is
authorized within the U.S. EEZ at present.

CONTINENTAL SHELF

Under articles 68 and 77 of the Convention, sedentary species,
such as coral, are not subject to the Convention’s provisions relat-
ing to the EEZ, but are dealt with in the articles relating to the
continental shelf. Under article 77, the coastal State has sovereign
rights for the purpose of exploring and exploiting the sedentary
species of the continental shelf, unqualified by the duties specifi-
cally associated with the conservation and management of living
resources in the EEZ. This result is consistent with article 2(4) of
the Continental Shelf Convention.

The definition of sedentary species remains the same as that in
the Continental Shelf Convention:

organisms which, at the harvestable stage, either are im-
mobile on or under the sea-bed or are unable to move ex-
cegt i'l; constant physical contact with the sea-bed or the
subsoil.

Neither convention provides examples of sedentary species sub-
ject to coastal State jurisdiction. However, the MFCMA specifies a
number of varieties of coral, crab, mollusks and sponges as in-
cluded within the sedentary species subject to U.S. continental
shelf jurisdiction, and permits identification of other species when
published in the Federal Register (16 U.S.C. § 1802(4)).

HIGH SEAS

International law has long recognized the right of all States for
their nationals to engage in fishing on the high seas (High Seas
Convention, article 2(2)). The freedom of high seas fishing has
never been an unfettered right, however. The High Seas Conven-
tion, for example, required this freedom to be exercised by all
States with “reasonable regard to the interests of other States in
their exercise of the freedom of the high seas.”

By authorizing the establishment of EEZs out to 200 miles, the
LOS Convention has significantly reduced the areas of high seas in
which fishermen may exercise this freedom.

Moreover, while article 87(1)e) of the Convention preserves the
right of all States for their nationals to engage in fishing on the
high seas, it makes this right subject to a number of important,
though general, conditions set forth in articles 116—120:

other treaty obligations of the State concerned;
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the rights and duties as well as the interests of coastal
: ggatesdprovided for, inter alia, in article 63(2) and articles 64—
; an '
basic obligations to cooperate in the conservation and man-
agement of %igh seas living resources set forth in articles 117-
119.

In furtherance of these provisions, the international community
has concluded numerous treaties that regulate or prohibit high
seas fisheries. Among these treaties are many to which the United
States is party, including, inter alia:

International Convention for the Conservation of Atlantic
'é‘émas, May 14, 1966, 20 UST 2887, TIAS No. 6767, 673 UNTS
Convention for the Establishment of an Inter-American
Tropical Tuna Commission, March 3, 1950, 1 UST 230, TIAS
No. 2044, 80 UNTS 3;
Convention for the Conservation of Anadromous Stocks in
the North Pacific Ocean, February 11, 1992;
Convention for the Conservation of Salmon in the North At-
lantic Ocean, March 2, 1982, TIAS No. 10789;
Convention on the Conservation of Antarctic Marine Living
Resources, May 20, 1980, 33 UST 3476, TIAS No. 10240;
Treaty on Fisheries Between the Governments of Certain Pa-
cific Island States and the Government of the United States of
America, April 2, 1987, TIAS No. 11100;
Convention for the Prohibition of Fishing with Long
Driftnets in the South Pacific, November 24, 1989; and
International Convention for the Regulation of Whaling, No-
vember 19, 1956, 10 UST 952, TIAS No. 4228, 338 UNTS 366.

The United States has also recently participated in the conclu-
sion of two other treaties relating to high seas fishing that are not
yet in force, namely, the Convention on the Conservation and Man-
agement of Pollock Resources in the Central Bering Sea, Sen. Trea-
ty Doc. 103-27, and the Agreement to Promote Compliance with
International Conservation and Management Measures by Fishing
Vessels on the High Seas, Sen. Treaty Doc. 103-24.

The United States was also instrumental in promoting the adop-
tion, by consensus, of United Nations General Assembly Resolu-
tions 44/225, 45/297 and 46/215, which have effectively created a
moratorium on the use of large-scale driftnets on the high seas. In
pressing for the adoption of these resolutions, the United States re-
lied heavily on the fact that large-scale driftnets in the North Pa-
cific Ocean intercepted salmon of U.S. origin in violation of article
66 of the Convention and indiscriminately killed large numbers of
other species, including marine mammals and birds, in violation of
the basic conservation and related obligations contained in the
Convention. In creating the moratorium, the international commu-
nity implemented obligations flowing from these provisions of the
Convention.

Existing U.S. law implements all pertinent U.S. obligations flow-
ing from the general provisions of articles 116—-120 of the Conven-
tion and the additional treaties to which the United States is party.
The MFCMA also calls upon the Secretary of State to negotiate any
additional treaties and other international agreements that may be
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necessary or appropriate in the fulfillment of U.S. obligations
under the Convention to cooperate in the conservation and man-
agement of living resources of the high seas (16 U.S.C. § 1822).

“STRADDLING” STOCKS AND HIGHLY MIGRATORY SPECIES

While virtually all members of the international community ac-
cept the fishery provisions of the Convention as reflective of cus-
tomary law, differences remain over their interpretation and appli-
cation, particularly as they relate to so-called “straddling” stocks
and highly migratory species. This part of the commentary will re-
view these provisions in detail, as well as on-going efforts to resolve
the differences that remain.

“Straddling” stocks. Although the Convention does not use the
term “‘straddling’ stocks,” that term has come to refer to those
stocks described in article 63(2), which provides that:

Where the same stock or stocks of associated species
occur both within the exclusive economic zone and in an
area beyond and adjacent to the zone, the coastal State
and the States fishing for such stocks in the adjacent area
shall seek, either directly or through appropriate
subregional or regional organizations, to ee upon the
measures necessary for the conservation of these stocks in
the adjacent area.

This provision reflects the need for international cooperation in
the conservation of stocks that “straddle” the line that separates
the EEZ from the high seas beyond. While the Convention recog-
nizes the rights and responsibilities of the coastal State with re-
spect to stocks occurring within its EEZ (article 56), overfishing for
the same stock (or stocks of associated species) in the adjacent high
seas area can radically undermine efforts by the coastal State to
exercise those rights and fulfill those responsibilities.

Article 63(2) obligates the coastal State and the States fishing for
such stocks in the adjacent area to “seek to agree” on necessary
conservation measures for these stocks in the adjacent area. Three
features of this provision are worth noting. First, the coastal State
has the right to participate in the negotiations contemplated by ar-
ticle 63(2) whether or not it maintains a fishery for the stocks in
question either within its EEZ or in the adjacent high seas area.
Second, the conservation measures to be negotiated are for applica-
tion only in the adjacent high seas area, not in the coastal State’s
EEZ, although, to be effective, the measures applied in the two
areas should be compatible. Finally, article 63(2) leaves unresolved
the question of what happens when the States concerned have not
been able to agree on necessary measures. The on-going United Na-
tions Conference on Straddling Fish Stocks and High{ Migratory
Fish Stocks, discussed below, is presently grappling with this issue.

While disputes over straddling stocks in other parts of the world
remain, article 63(2) provided the basis on which the United States
was able to resolve a conflict over the primary straddling stock
fishery of concern to it, namely the fishery for the Aleutian Basin
stock of Alaskan pollock. This pollock stock is a valuable straddling
stock that occurs in the EEZs of both the United States and the
Russian Federation, as well as in the high seas area of the Bering
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Sea, commonly known as the Donut Hole. Overfishing for pollock
in the Donut Hole by other States led to a collapse of the stock in
the late 1980s. Relying on article 63(2), the United States and the
Russian Federation persuaded the fishing States in question to
conclude the Convention on the Conservation and Management of
Pollock Resources in the Central Bering Sea, which, once it enters
into force, will establish an effective conservation and management
regime for pollock in the Donut Hole, consistent with U.S. interests
in that stock as a coastal State.

Highly migratory species. Article 64 of the Convention provides
separate treatment for highly migratory species (HMS), which are
those listed in Annex I to the Convention. The list includes, inter
a}llia, tuna and billfish. With respect to HMS, article 64 provides
that:

1. The coastal State and other States whose nationals fish in the
region for highly migratory species shall cooperate directly or
through appropriate international organizations with a view to en-
suring conservation and promoting the objective of optimum utili-
zation of such species throughout the region, both within and be-
yond the exclusive economic zone. In regions for which no appro-

riate international organization exists, the coastal State and other

tates whose nationals harvest these species in the region shall co-
opell'?te to establish such an organization and participate in its
work. :

2. The provisions of paragraph 1 apply in addition to the other
provisions of [Part V of the Convention].

At the time the Convention was concluded, the United States
sharply disagreed with most other States over the interpretation of
this article. The predominant view was that HMS are treated ex-
actly the same as all other living resources in the sense that they
fall within exclusive coastal State authority in the territorial sea
and EEZ under articles 2 and 56(1)(a), and are subject to articles
61 and 62. The United States, however, contended that article 64,
by calling for international management of HMS throughout their
migratory range, derogated from coastal State claims of jurisdic-
tion. According to the U.S. interpretation, a coastal State would not
be permitted, absent an agreement, to prevent foreign vessels from
fishing for HMS in its EEZ. R

Effective January 1, 1992, however, the United States amended
the MFCMA to include HMS among all other species over which
it asserts sovereign rights and exclusive fishery management au-
thority while such species occur within the U.S. EEZ (16 U.S.C.
§ 1812). That amendment also recognized, at least implicitly, the
right of other coastal States to assert the same sovereign rights
and authority over HMS within their EEZs. With this amendment,
a long-standing juridical dispute came to an end.

The end of the juridical dispute has not rendered article 64
meaningless, however. While virtually all States now accept that
article 64 does not derogate from the rights of coastal States over
living resources within their EEZs, dfticle 64 does require all rel-
evant States to cooperate in international management of HMS
throughout their range, both within and beyond the EEZ. Article
64 thus differs in this critical respect from article 63(2), which obli-
gates relevant States to cooperate in the establishment of nec-
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essary conservation measures for “straddling” stocks only in the
high seas area adjacent to the EEZ.

tate practice has generally followed this distinction between
straddling stocks and S. For example, such tuna treaties as the
International Convention for the Conservation of Atlantic Tunas
and the Convention for the Establishment of an Inter-American
Tropical Tuna Commission apply both within and beyond the EEZs
in their respective regions. Similarly, the International Convention
for the Regulation of Whaling applies on a global basis, both within
and beyond EEZs. By contrast, the Convention on the Conservation
and Management of Pollock Resources in the Central Bering Sea
and the Convention on Future Multilateral Cooperation in North-
west Atlantic Fisheries, both of which regulate fisheries for “strad-
dling” stocks, apply only in the high seas areas adjacent to the rel-
evant EEZs.

One justification for this distinction rests on the biological dif-
ferences between the two categories of stocks. Broadly speaking,
“straddling” stocks, such as cod in the Northwest ‘Atlantic and pol-
lock in the Bering Sea, occur primarily in the EEZs of a very few
coastal States. Outside the EEZs, these stocks are fished in rel-
atively .discrete -areas of the adjacent high seas. Accordingly, it
- seems reasonable for the ‘coastal State “unilaterally” to determine
conservation and management measures applicable in its EEZ,
while the high seas fishing States and the coastal State(s) jointly
develop such measures applicable in the adjacent areas.

Most HMS, by contrast, migrate through- thousands of miles of
open ocean. They are fished in the EEZs of large numbers of coast-
al States and in many areas of the high seas. No single coastal
State could adopt effective conservation and management measures
for such a stock as a whole. As a result, international cooperation
is necessary in the development of such measures for these stocks
throughout their range, both within and beyond the EEZ.

The list of HMS contained in Annex I to the Convention may not,
on the basis of scientific evidence available today, reflect most accu-
rately those marine species that in fact migrate most widely. The
MFCMA also defines HMS for the purpose of that statute by listing
some, but not all, of the marine species included in Annex I (16
U.S.C. §1802(14)). The absence of some Annex I species from the
MFCMA definition would not prevent the United States from ful-
filling its obligations under article 64 to cooperate in the developing
international regimes for HMS regulation, however. Indeed, the
MFCMA calls upon the Secretary of State, in consultation with the
Secretary of Commerce, to negotiate agreements to establish such
regimes (16 U.S.C. § 1822(e)).

Finally, although Annex I includes dolphins and cetaceans
among the listed HMS, this would not prejudice the provisions of
articles 65 and 120, which preserve the right of coastal States and
the competence of international organizations, as appropriate, to
prohibit, limit or regulate. the taking of marine mammals more
strictly than otherwise provided for in the Convention.

United Nations Conference on Straddling Fish Stocks and Highly
Migratory Fish Stocks. As noted above, articles 63(2) and 64 estab-
lish, for “straddling” stocks and HMS, respectively, general obliga-
tions for coastal States and other States whose nationals fish for
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these stocks to cooperate in conservation and management. Within
the framework of these general obligations, the international com-
munity has concluded numerous treaties and other agreements to
regulate fisheries for “straddling” stocks and HMS.

The existence of this framework and of these treaties and agree-
ments has not resolved all differences regarding the conservation
and management of these species, however., With a view to resolv-
ing these differences, Agenda 21, adopted by the 1992 United Na-
tions Conference on Environment and Development, called u‘fon
the United Nations to convene a conference specifically devoted to
this subject. As the resulting United Nations Conference on Strad-
dling Fish Stocks and Highly Migratory Fish Stocks has not yet
completed its work, it would be premature to speculate on its out-
come, except to say that all participating States have agreed that
any such outcome must be consistent with the LOS Convention.

DISPUTE SETTLEMENT

The Convention’s dispute settlement provisions, as they apply to
fisheries disputes, reinforce the scheme of the fishery provisions of
the Convention as a whole. A coastal State need not submit to
binding arbitration or adjudication any dispute relating to the ex-
ploration, exploitation, conservation, or management of living re-
sources in the EEZ, including, for example, its discretionary powers
for determining the allowable catch. However, such disputes may,
in limited circumstances, be referred to compulsory but non-binding
conciliation.

Fishing beyond the EEZ is subject to compulsory, binding arbi-
tration or adjudication. This will give the United States an addi-
tional means by which to enforce compliance with the Convention’s
rules relating to the conservation and management of living marine
resources and measures required by those rules, including, for ex-
ample, the prohibition in article 66 on high seas salmon fishing,
the application of articles 63(2) and 116 in the Central Bering Sea
in light of the new Pollock Convention, and the application of arti-
cles 66, 116 and 192 in light of the United Nations General Assem-
bly Resolutions creating a moratorium on large-scale high seas
driftnet fishing.

Neither the Convention’s dispute settlement provisions nor any
of its other provisions, however, limit the ability of the United
States to use other means, including trade measures, provided
under U.S. law to promote compliance with environmental and con-
servation norms and objectives.

The dispute settlement provisions as they relate to living marine
resolurces are discussed more fully below in the section on dispute
settlement.

THE CONTINENTAL SHELF

(Article 56(1); Part VI, articles 76-78, 80-80, 85; Annex II; Final
Act, Annex II)

Part VI of the Convention, together with other related provisions
on the continental shelf, secures for the coastal State exclusive con-
trol over the exploration and exploitation of the natural resources,
including oil and gas, of the sea-bed and its subsoil within 200
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miles of the coastal baselines and to the outer edge of the geologi-
ca\.l1 continental margin where the margin extends beyond 200
miles.

United States interests are well served by the Convention’s pro-
vision for exclusive coastal State control over offshore mineral re-
sources to the outer edge of the continental margin. In addition,
the Convention’s standards and procedures for delimiting the outer
edge of the margin will help avoid uncertainty and disagreement
over the maximum extent of coastal State continental shelf juris-
diction. The resulting clarity advances both the resource manage-
ment and commercial interests of the United States, as well as its
glterests in stabilizing claims to maritime jurisdiction by other

tates.

In order to provide necessary legal certainty with respect to
coastal State control over exploration and development activities on
the continental margin beyond 200 miles, the Convention sets forth
detailed criteria for determining the outer edge of the margin. In
addition, it provides for establishment of an expert body, the Com-
mission on the Limits of the Continental Shelf, to provide advice
and recommendations on the application of these criteria.

Only a limited number of coastal States, including the United
States, have significant areas of adjacent continental margin that
extend beyond 200 miles from the coast. Many States preferred a
universal limit at 200 miles for all. The Convention balances the
extension of coastal State control over the natural resources of the
continental margin seaward of 200 miles with a modest obligation
to share revenues from successful minerals development seaward of
200 miles. The potential economic benefits of these resources to the
coastal State greatly exceed any limited revenue sharing that may
occur in the future.

THE CONCEPT OF THE CONTINENTAL SHELF

From a geological perspective, the continental shelf is only one
part of the submerged prolongation of land territory offshore. It is
the inner-most of three geomorphological areas—the continental
slope and the continental rise are the other two—defined by
changes in the angle at which the seabed drops off toward the deep
ocean floor. The shelf, slope and rise, taken together, are geologi-
cally known as the continental margin (see Figure 2). Worldwide,
there is wide variation in the breadths of these areas.
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National claims to the continental shelf in modern times date
from President Truman’s 1945 Proclamation on the Continental
Shelf, by which the United States asserted exclusive sovereign
rights over the resources of the continental shelf off its coasts. The
Truman Proclamation specifically stated that waters above the con-
tinental shelf were to remain high seas and that freedom of naviga-
tion and overflight were not to be affected (Presidential Proclama-
tion No. 2667, Sept. 28, 1945, 3 CFR 67 (1943-48 Comp.)).

Differing interpretations and application of concepts underlying
the Truman Proclamation led to international efforts to develop a
more precise definition of the continental shelf. The first result of
these efforts was the Continental Shelf Convention that emerged
from the First United Nations Conference on the Law of the Sea
in 1958. It provides that the continental shelf refers to:

the seabed and subsoil of the submarine areas adjacent to
the coast but outside the area of the territorial sea, to a
depth of 200 meters or, beyond that limit, to where the
depth of the superjacent waters admits of the exploitation
of the natural resources of the said areas.

The “exploitability criterion” of the Continental Shelf Convention,
however, itself created considerable uncertainty as to how far sea-
ward a country was entitled to exclusive rights over the resources
of the shelf.

The 1982 Convention discards this definition of the continental
shelf in favor of expanded objective limits and a method for estab-
lishing their permanent location. This change was designed to ac-
commodate coastal State interests in broad control of resources and
in supplying the certainty and stability of geographic limits nec-
essary to promote investment and avoid disputes.

DEFINITION OF THE CONTINENTAL SHELF

Article 76(1) of the Convention defines the continental shelf as
follows:

The continental shelf of a coastal State comprises the
sea-bed and subsoil of the submarine areas that extend be-
yond its territorial sea throughout the natural prolonga-
tion of its land territory to the outer edge of the continen-
tal margin, or to a distance of 200 nautical miles from the
baselines from which the breadth of the territorial sea is
measured where the outer edge of the continental margin
does not extend up to that distance.

This definition allows any coastal State, regardless of the sea
floor features off its shores, to claim a 200-mile continental shelf.
This is consistent with the provisions of articles 56 and 57, which
include among the rights of a coastal State within its EEZ sov-
ereign rights for exploring and exploiting non-living resources of
the seabed and its subsoil.

The effect is to give coastal States whose physical continental
margins extend less than 200 miles from the coast sovereign rights
over the natural resources of the seabed and subsoil up to the 200
mile limit. This is of particular importance in those parts of the
United States with a narrow continental margin, such as areas off
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the Pacific coast, Hawaii, the Commonwealths of Puerto Rico and
of the Northern Mariana Islands, and most other islands compris-
ing U.S. territories and possessions.

RIGHTS AND DUTIES

The coastal State’s rights under Part VI over the natural re-
sources of the continental shelf exist independent of any action by
the coastal State, and apply whether or not the coastal State has
declared an EEZ. Article 77 reiterates that the coastal State has
sovereign rights over the continental shelf for the purpose of ex-
ploring it and exploiting its natural resources. The sovereign rights
of the coastal State are balanced with provisions protecting the
freedom of navigation and the other rights and freedoms of other
States from infringement or unjustifiable interference by the coast-
al State. Under article 78, rights of the coastal State over the con-
tinental shelf do not affect the legal status of the superjacent wa-
ters or of the airspace above those waters.

The right of all States to lay submarine cables and pipelines on
the continental shelf is specifically protected by article 79, which
is discussed above in the section on the high seas.

Several articles enumerate specific rights of the coastal State re-
garding activities on the continental shelf. Those relating to artifi-
cial islands, installations and structures (article 80) are the same
as the rights in article 60 already discussed in connection with the
EEZ. Drilling for all purposes (article 81), and tunnelling (article
85) are under coastal State control. The provisions of article 83 on
delimitation are discussed below in the section of this Commentary
on maritime boundary delimitation.

LIMITS OF THE CONTINENTAL SHELF BEYOND 200 MILES (ARTICLE 76)
Definition

Paragraphs 3-7 of article 76 provide a detailed formula for deter-
mining the extent of the continental shelf of a coastal State, based
on the definition in paragraph 1, where its continental margin ex-
tends beyond 200 miles from the coast. Although this formula uses
certain geological concepts as points of departure, its object is legal
not scientific. It is designed to achieve reasonable certainty consist-
ent with relevant interests and its effect is to place virtually all
seabed hydrocarbon resources under coastal State jurisdiction.

The formula provides two alternative methods for determining
the outer edge of the continental margin (paragraph 4). The first
is based on the thickness of sedimentary rock (rock presumed to be
of continental origin). The limits of the margin are to be fixed by
points at which the thickness of sedimentary rock “is at least 1 per-
cent of the shortest distance from such point to the foot of the con-
tinental slope.” (Thus, if at a given point beyond 200 miles from the
baseline, the sediment thickness is 3 kilometers, then that point
could be as much as 300 kilometers seaward of the foot of the con-
tinental slope.)

The second alternative is to fix the outer limits of the margin by
points that are not more than 60 miles from the foot of the con-
tinental slope.
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These alternative methods are subject to specific qualifications to
ensure that their application does not produce unintended results.

First, the continental margin does not include the deep ocean
floor with its ocean ridges (‘paragraph 3).

Second, the outer limit of the continental margin may not extend
beyond 350 miles from the coast or 100 miles from the 2,500 meter
isobath, whichever is further seaward (paragraph 5). This provision
is neither an extension of the 200-mile limit in paragraph 1 nor an
alternative definition of the continental margin and its outer edge
contained in paragraph 4. It applies only to areas where the outer
edge of the continental margin, determined in accordance with ei-
ther of the methods specified in paragraph 4, might otherwise be
located seaward of both of the limits contained in paragraph 5.

Third, notwithstanding the existence of alternative maximum
limits in paragraph 5, the outer limit of the continental shelf shall
not exceed 350 miles from the coast on submarine ridges, provided
that this limitation on the use of either alternative limit set forth
in paragraph 5 does not apply “to submarine elevations that are
natural components of the continental margin, such as its plateaux,
rises, caps, banks and spurs” (paragraph 6). :

The United States understands that features such as the
Chukchi plateau and its component elevations, situated to the
north of Alaska, are covered by this exemption, and thus not sub-
ject to the 350 mile limitation set forth in paragraph 6. Because of
the potential for significant oil and gas reserves in the Chukchi
plateau, it is important to recall the U.S. statement made to this
effect on April 3, 1980 during a Plenary session of the Third United
Nations Conference on the Law of the Sea, which has never given
rise to any contrary interpretation. In the statement, the United
States representative expressed support for the provision now set
forth in article 76(6) on the understanding that it is recognized
that features such as the Chukchi plateau situated to the north of
Alaska and its component elevations cannot be considered a ridge
and are covered by the last sentence of paragraph 6.

For the United States, the continental shelf extends beyond 200
miles in a variety of areas, including notably the Atlantic coast, the
Gulf of Mexico, the Bering Sea and the Arctic Ocean. Other States
with broad margins include Argentina, Australia, Brazil, Canada,
Iceland, India, Ireland, Madagascar, Mexico, New Zealand, Nor-
way, the Russian Federation and the United Kingdom.

Delineation

Article 76, paragraphs 7-10, deal with the delineation of the
outer limits of the continental shelf. For reasons of simplicity and
certainty, limits beyond 200 miles are to be delineated by straight
lines no longer than 60 miles connecting fixed points defined by co-
ordinates of latitude and longitude (paragraph 7). Coastal States
with continental shelves extending beyond 200 miles are to provide
information on those limits to the Commission on the Limits of the
Continental Shelf, an expert body established by Annex II to the
Convention. The Commission is to make recommendations to coast-
al States on these limits. The coastal State is not bound to accept
these recommendations, but if it does, the limits of the continental
shelf established by a coastal State on the basis of these rec-
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ommendations are final and binding on all States Parties to the
Convention and on the International Seabed Authority.

Article 76(9) requires the coastal State to deposit with the Sec-
retary-General of the United Nations the relevant charts and data
permanently describing the outer limits of its continental shelf both
at and beyond 200 miles. This promotes stability and predictability
for investors and minimizes disputes.

COMMISSION ON THE LIMITS OF THE CONTINENTAL SHELF (ANNEX II)

The Commission on the Limits of the Continental Shelf is to con-
sist of 21 members, who are to be experts in geology, geophysics
or hydrography, but may only be nationals of States Parties. A
coastal State that intends to establish its continental shelf beyond
200 miles is required by Annex II, article 4 to provide particulars
of those limits to the Commission with supporting scientific and
technical data no later than 10 years following entry into force for
it of the Convention. In some cases, fiscal and technical limitations
may mean that this submission merely begins a process that the
coastal State will wish to augment with further study and data be-
fore the Commission makes its recommendations.

The Commission is authorized to make recommendations on the
outer limits of the continental shelf beyond 200 miles. Such rec-
ommendations on the submission are prepared by a seven-member
subcommission and approved by a two-thirds majority of Commis-
sion members (Annex II, articles 5 and 6). If the coastal State
agrees, the limits of the continental shelf established by the coastal
State on the basis of these recommendations are final and binding
(article 76(8)), thus providing stability to these claims which may
not be contested.

In the case of disagreement by the coastal State with the rec-
ommendations of the Commission, Annex II, article 8 requires the
coastal State, within a reasonable time, to m2ke a revised or new
submission to the Commission.

The Commission is designed to provide a mechanism to prevent
or reduce the potential for dispute and uncertainty over the precise
limits of the continental shelf where the continental margin ex-
tends beyond 200 miles. The process is not adversarial, and the
International Seabed Authority plays no part in determining the
outer limit of the continental shelf. Ultimate responsibility for de-
limitation lies with the coastal State itself, subject to safeguards
against exaggerated claims. The procedures of the Commission are
structured to provide incentives to ensure that recommendations
are not made that are likely to be rejected by the coastal State. For
example, if requested, the Commission may aid the coastal State
in preparing its data for submission.

Annex II provides for the election of the Commission within 18
months of the entry into force of the Convention. Because the con-
tinental shelf of the United States extends beyond 200 miles in
areas of potential oil and gas reserves, because of its interest in
consolidating the rights of coastal States over their reserves, as
well in discouraging exaggerated claims to offshore jurisdiction, it
is important for the United States to become party as early as pos-
sible in order to be able to participate in the selection of the mem-
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bers of the Commission, as well as to nominate U.S. nationals for
election to the Commission.

The Commission plays no role in the question of delimitation be-
tween opposite or adjacent States.

Revenue sharing (article 82)

Article 82(1) provides that coastal States shall make payments or
contributions in kind in respect of exploitation of the non-living re-
sources of the continental shelf beyond 200 miles from the coastal
baselines. The choice between “payments” and “contributions in
kind” is left to the coastal State, which normally can be expected
to elect to make payments.

No revenue sharing is required during the first five years of pro-
duction at any given site (article 82(2)). Thereafter, payments and
contributions are to be made with respect to all production at that
site. From the sixth to the twelfth year of production, the payment
or contribution is to be made at the rate of one per cent per year
of the value or volume of production at the site, increasing annu-
ally by one per cent. After the twelfth year, the rate remains at
seven per cent.

The requisite payments are a small percentage of the value of
the resources extracted at the site. That value is itself a small per-
centage of the total economic benefits derived by the coastal State
from offshore resources development. Article 82(3) exempts a small
category of developing States from making payments or contribu-
tions in kind. Payments are to be distributed by the Authority to
States Parties on the basis of criteria for distribution set out in ar-
ticle 82(4). These funds are distinct from, and should not be con-
fused with, the Authority’s revenues from deep mining operations
under Part XI. They may not be retained or used for purposes
other than distribution under article 82, paragraph 4.

Revenue sharing for exploitation of the continental shelf beyond
200 miles from the coast is part of a package that establishes with
clarity and legal certainty the control of coastal States over the full
extent of their geological continental margins. At this time, the
United States is engaged in limited exploration and no exploitation
of its continental shelf beyond 200 miles from the coast. At the
same time, the United States is a broad margin State, with signifi-
cant resource potential in those areas and with commercial firms
that operate on the continental shelves of other States. On balance,
the package contained in the Convention, including revenue shar-
ing at the modest rate set forth in article 82, clearly serves United
States interests.

Statement of Understanding concerning a specific method to be used
in establishing the outer edge of the continental margin (Annex
II to the Final Act)

Annex II to the Final Act contains the Statement of Understand-
ing adopted by the Third United Nations Conference on the Law
of the Sea that addresses the unusual geographic circumstances in-
volved in determining the outer edge of the continental margin of
Sri Lanka and India in the southern part of the Bay of Bengal.

This Statement of Understanding bears upon the interpretation
and application of the Convention, but is not part of the Conven-
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tion as adopted by the Conference and submitted for the advice and
consent of the Senate.

DOMESTIC LEGISLATION

The principal U.S. legislation governing the U.S. continental
shelf is contained in the Submerged Lands Act of 1953, as amend-
ed, 43 U.S.C. § 1301 et seq., and the Outer Continental Shelf Lands
Act of 1953, as amended, 43 U.S.C. § 1331 et seq.

DEEP SEABED MINING

(Part XI and Agreement on Implgnll{zfr)ltation of Part XI; Annexes II1
an

Part XI and Annexes III and IV to the Convention (Part XI) and
the Agreement Relating to the Implementation of Part XI of the
United Nations Convention on the Law of the Sea of 10 December
1982 (Agreement) establish the legal regime governing exploration
and exploitation of mineral resources of the deep seabed beyond
coastal State jurisdiction (seabed mining regime).

Flaws in Part XI caused the United States and other industri-
alized States not to become parties to the Convention. The unwill-
ingness of industrialized States to adhere to the Convention unless
its seabed mining provisions were reformed led the Secretary-Gen-
eral of the United Nations, in 1990, to initiate informal consulta-
tions aimed at achieving such reform and thereby promoting wide-
spread acceptance of the Convention. These consultations resulted -
in the Agreement, which was adopted by the United Nations Gen-
eral Assembly on July 28, 1994 by a vote of 121 (including the
United States) in favor with O opposed and 7 abstentions. As of
September 8, 1994, 50 countries had signed the Agreement, includ-
é‘nlgl the United States (subject to ratification). More are expected to
ollow.

The objections of the United States and other industrialized
States to Part XI were that:

it established a structure for administering the seabed min-
ing regime that did not accord industrialized States influence
in the regime commensurate with their interests;

it incorporated economic principles inconsistent with free
market philosophy; and

its specific provisions created numerous problems from an
economic and commercial policy perspective that would have
impeded access by the United States and other industrialized
countries to the resources of the deep seabed beyond national
jurisdiction.

The decline in commercial interest in deep seabed mining, due to
relatively low metals prices over the last decade, created an open-
ing for reform of Part XI. This waning interest and resulting de-
cline in exploration activity led most States to recognize that the
large bureaucratic structure and detailed provisions on commercial
exploitation contained in Part XI were unnecessary. This made pos-
sible the negotiation of a scaled-down regime to meet the limited
needs of the present, but one capable of evolving to meet those of
the future, coupled with general principles on economic and com-
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mercial policy that will serve as the basis for more detailed rules
when interest in commercial exploitation re-emerges.

The waning of the Cold War and the increasing tendency by na-
tions in Eastern Europe and the developing world to embrace mar-
ket principles gave further impetus to the effort to reform Part XI.
These factors led the States that had historically supported Part XI
to accept the need for reform. Finally, the 60th ratification of the
Convention on November 16, 1993, made it apparent that a failure
to reform Part XI before the entry into force of the Convention on
November 16, 1994, could jeopardize the future of the entire Con-
vention and seriously impede future efforts to exploit mineral re-
sources beyond national jurisdiction.

The Agreement fully meets the objections of the United States
and other industrialized States to Part XI. The discussion that fol-
lows describes the seabed mining regime of the Convention and the
changes that have been made by the Agreement. The legal relation-
ship between the Convention and the Agreement is then consid-
ered, as well as the provisional application of the Agreement.

THE SEABED MINING REGIME
Scope of the regime

The seabed mining regime applies to “the Area,” which is defined
in article 1 of the Convention to mean the seabed and ocean flcor
and subsoil thereof, beyond the limits of national jurisdiction. The
Area is that part of the ocean floor seaward of coastal State juris-
diction over the continental shelf, that is, beyond the continental
margin or beyond 200 miles from the baseline from which the
breadth of the territorial sea is measured where the margin does
notbe;:ltend that far. It comprises approximately 60 percent of the
seabed.

The seabed mining regime governs mineral resource activities in
the Area. Article 1(3) defines “activities in the Area” as all activi-
ties of exploration for or exploitation of the mineral resources of the
Area. Those resources are all solid, liquid or gaseous mineral re-
sources on or under the seabed. Prospecting, however, does not re-
quire prior authorization, but may be subject to general regulation.

Common heritage of mankind

Article 136 provides that the Area and its resources are the com-
mon heritage of mankind. This principle, reflects the fact that the
Area and its resources are beyond the territorial jurisdiction of any
nation and are open to use by all in accordance with commonly ac-
cepted rules.

This principle has its roots in political and legal opinion dating
back to the earliest days of the Republic. President John Adams
stated that “the oceans and its treasures are the common property
of all men”. With respect to the seabed in particular, President
Lyndon Johnson declared that “we must ensure that the deep seas
and the ocean bottoms are, and remain, the legacy of all human
beings.” The United States joined in the adoption, by consensus, of -
the United Nations General Assembly Resolution 2749
(XXV)(1970), which set forth this principle. The Deep Seabed Hard
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Mineral Resources Act of 1980 (30 U.S.C. § 1401 et seq.) (DSHMRA)
incorporated this principle into U.S. law.

For reasons of national security, the United States has also sup-
ported this principle to ensure that the deep seabed is not subject
to national appropriation, which could lead to confrontation or im-
pede the mobility or operations of U.S. armed forces. Article 137,
like the DSHMRA, advances these interests by providing that no
State shall claim or exercise sovereignty over any part of the Area
or its resources or recognize such claims by others.

In furtherance of this principle, article 141 declares the Area to
be open to use by all States. Only mining activities are subject to
regulation by the International Seabed Authority (discussed below).
Other activities on the deep seabed, including military activities,
telecommunications and marine scientific research, may be con-
ducted freely in accordance with principles of the Convention per-
taining to the high seas, including the duty to have reasonable re-
gard to other uses. 0

Part XI, as modified by the Agreement, gives specific meaning to
the common heritage principle as it applies to the mineral re-
sources of the seabed beyond coastal State jurisdiction. It is worth
noting that the Agreement, by restructuring the seabed mining re-
gime along free market lines, endorses the consistent view of the
United States that the common heritage principle fully comports
witlh private economic activity in accordance with market prin-
ciples.

ADMINISTRATION OF THE REGIME

International Seabed Authority

To administer the seabed mining regime, articles 156—7 of the
Convention establish a new international organization, the Inter-
national Seabed Authority (Authority). Article 158 establishes the
three principal organs of the Authority: the Assembly, the Council
and the Secretariat. In addition, as subsidiary organs to the Coun-
cil, article 163 creates a Legal and Technical Commission. Section
9 of the Annex to the Agreement adds a Finance Committee.

Article 163 of the Convention also provides for an Economic
Planning Commission. However, section 1(4) of the Annex to the
Agreement conditions the establishment of the Commission on a fu-
ture decision by the Council and, for the time being, delegates its
functions to the Legal and Technical Commission.

With the exception of the Secretariat, all of these organs consist
of representatives whose salaries and expenses are paid by their
own States.

Assembly

The Assembly provided for in articles 159-160 of the Convention
is a plenary body of all members of the Authority. Its main specific
functions are to elect the Council, to elect a Secretary-General, to
assess contributions, to give final approval to rules and regulations
and to the budget, and to decide on the sharing of revenues to the
Authority from mining.

Because of the size of the Assembly, and because its composition
and voting rules do not necessarily ensure adequate protection for
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all relevant interests, the Convention and the Agreement provide
that the important decision-making functions of the Assembly are
exercised concurrently with, or are based on the recommendations
of, the Council or the Finance Committee, or both.

Council

The Council is the executive body of the Authority and as such
is primarily responsible for the administration of the seabed min-
ing regime. Article 161 provides that the Council is to be composed
of 36 members, four from the major consumers of minerals, four
from the largest investors in deep seabed mining, four from major
land-based producers of minerals, six to represent various interests
among developing countries, and the remaining 18 to achieve over-
all equitable geographic distribution.

The primary functions of the Courcil, outlined in article 161, are
to supervise the implementation of the seabed mining regime, to
approve plans of work for exploration or exploitation of mineral re-
sources, to oversee compliance with approved plans of work, to
adopt and provisionally apply rules and regulations pending final
approval by the Assembly, to nominate candidates for Secretary-
General of the Authority, and to make recommendations to the As-
sembly on subjects upon which the Assembly must make decisions.

Part XI requires the Assembly to make many of its decisions on
the basis of recommendations from the Council. Section 3(4) of the
Annex to the Agreement expands this requirement to cover vir-
tually all decisions of the Assembly and further provides that, if
the Assembly disagrees with a Council recommendation, it must re-
turn the issue to the Council for further consideration.

Legal and Technical Commission

The Legal and Technical Commission is a fifteen-member body of
technical experts elected by the Council. Under article 165, its pri-
mary functions are to review and make recommendations to the
Council on the approval of plans of work, to prepare draft rules and
regulations, to direct the supervision of activities pursuant to ap-
proved plans of work, to prepare environmental assessments and
recommendations on protection of the marine environment and to
monitor the environmental impacts of activities in the Area.

Economic Planning Commission

Like the Legal and Technical Commission, the Economic Plan-
ning Commission was to be a fifteen-member technical body. As
noted above, the Economic Planning Commission will not be estab-
lished in the near term; its functions will be performed by the
Legal and Technital Commission. Those functions, defined in arti-
cle 164, are mainly to review trends and factors affecting supply,
demand and prices for minerals derived form the Area and to make
recommendations on assistance to developing States that are
shown to be adversely affected by activities in the Area (see discus-
sion of the assistance fund below). The fact that such questions will
not arise until commercial mining takes place made it reasonable
to defer the Commission’s establishment.
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Finance Committee

In response to proposals by the United States and other industri-
alized States, section 9 of the Annex to the Agreement establishes
a Finance Committee. Section 9(3) requires the Committee to in-
clude the five largest contributors to the budget until such time
that the Authority generates sufficient funds for its administrative
expenses by means other than assessed contributions. Section 3(7)
provides that decisions of the Council and the Assembly having fi-
nancial or budgetary implications shall be based on recommenda-
tions of the Finance Committee, which must be adopted by consen-
sus.

THE FUNCTIONAL—EVOLUTIONARY APPROACH

One of the major themes in the negotiations that led up to the
Agreement was the need for the Authority to be cost-effective.
While this was a prime concern of industrialized States, it also had
broad support among developing countries. Sections 1(2) and (3) of
the Annex to the Agreement accordingly stipulate that the estab-
lishment of the Authority and its organs, and the frequency, dura-
tion and scheduling of meetings, are to be governed by the objective
of minimizing costs while ensuring that the Authority evolves in
keeping with the functions it must perform.

us, as noted above, the Economic Planning Commission will
not be established until a future decision of the Council, or the ap-
proval of a plan of work for commercial exploitation. In addition,
sections 1(4) and (5).of the Annex to the Agreement identify the
specific early functions on which the Authority should concentrate
prior to commercial mining. These functions largely relate to ap-
proving plans of work for existing mining claims, monitoring com-
pliance, keeping abreast of trends in the mining industry and
metal markets, adopting necessary rules and regulations relevant
to various stages of mining as interest emerges, promoting marine
scientific research, and monitoring scientific and technical develop-
ments (particularly related to protection of the environment).

The evolutionary approach also underlies the decision to post-
pone the elaboration of very specific rules to govern seabed mining
until the international community better understands the nature of
mining activities likely to occur on a commercial scale. Instead, the
Agreement establishes a series of broad reforms based on free mar-
ket principles that will serve as the basis for more specific rules at
an appropriate time. Significant improvements to the decision-mak-
ing structure of the Authority, discussed below, made it possible for
the United States and other industrialized States to have con-
fidence that such rules and regulations will protect their interests.

ACQUISITION OF MINING RIGHTS

Article 153 and Annex III to the Convention govern the system
for acquiring mining rights.

Prospecting

Article 2 of Annex III to the Convention does not require prior
approval for prospecting. However, prospectors must submit a writ-
ten undertaking to comply with the Convention. Prospecting, which



64

may be conducted simultaneously by more than one prospector,
does not confer any rights with respect to the resources.

Exploration and exploitation

Article 153 and article 3 of Annex III provide that exploration
and exploitation activities may be conducted by States Parties or
entities sponsored by States Parties. The applicant submits a writ-
ten plan of work that upon approval will take the form of a con-
tract between the applicant and the Authority.

- Under article 4 of Annex III, entities shall be qualified if they
meet standards for nationality, control and sponsorship set forth in
article 153(2)(b), as well as other general standards related to tech-
nical and financial capabilities and to their performance under pre-
vious contracts.

Protection of the marine environment

Article 145 and Annex III, article 17 of the Convention provide
for the adoption of rules, regulations and procedures by the Council
to ensure effective protection of the marine environment from
harmful effects of deep seabed mining activity.

Article 162 also authorizes the Council to disapprove areas for
exploitation where there is a risk of serious harm from mining ac-
tivities already underway.

Section 1(7) of the Annex to the Agreement strengthens these re-
quirements by requiring that all applications for approval of plans
of work shall be accompanied by an assessment of the potential en-
vironmental impacts of the proposed activities and a program for
oceanographic and baseline environmental studies. Section 1(5)(g)
of the Annex to the Agreement also requires the Authority to adopt
rules, regulations and procedures on marine environmental protec-
tion as part of its early functions prior to the approval of the first
plan of work for exploitation.

Application fees

Article 13, paragraph 2 of Annex III to the Convention provides
for an application fee of $500,000. Section 8(3) of the Annex to the
Agreement requires instead a $250,000 fee for each phase (i.e., ex-
ploration or exploitation). If the fee exceeds the cost incurred in
processing the application, the Authority is required to refund the
difference to the applicant.

Approval of applications

The Authority shall review and approve plans of work on a first-
come first-served basis. Special decision-making procedures apply
to the approval of plans of work. Under article 165(2), the Legal
and Technical Commission shall review applications and make rec-
ommendations to the Council on the approval of plans of work. The
Commission is required to base its recommendations on whether
the applicant meets the financial and technical qualifications men-
tioned above, whether its proposed plan of work otherwise meets
the rules and regulations adopted by the Council, and whether the
applicant has included States Parties. The applicant submits a
written plan of work that upon approval will take the form of a
contract between the applicant and the Authority.
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Under article 4 of Annex III, entities shall be qualified if they
meet standards for nationality, control and sponsorship set forth in
article 153(2)(b), as well as other general standards related to tech-
nical and financial capabilities and to their performance under pre-
vious contracts.

Protection of the marine environment

Article 145 and Annex III, article 17 of the Convention provide
for the adoption of rules, regulations and procedures by the Council
to ensure effective protection of the marine environment from
harmful effects of deep seabed mining activity.

Article 162 also authorizes the Council to disapg)rove areas for
exploitation where there is a risk of serious harm from mining ac-
tivities already underway.

Section 1(7) of the Annex to the Agreement strengthens these re-
quirements by requiring that all applications for approval of plans
of work shall be accompanied by an assessment of the potential en-
vironmental impacts of the proposed activities and a program for
oceanographic and baseline environmental studies. Section 1(5)g)
of the Annex to the Agreement also requires the Authority to adopt
rules, regulations and procedures on marine environmental protec-
tion as part of its early functions prior to the approval of the first
plan of work for exploitation.

Application fees

Article 13, paragraph 2 of Annex III to the Convention provides
for an application fee of $500,000. Section 8(3) of the Annex to the
Agreement requires instead a $250,000 fee for each phase (i.e., ex-
ploration or exploitation). If the fee exceeds the cost incurred in
processing the application, the Authority is required to refund the
difference to the applicant.

Approval of applications

The Authority shall review and approve plans of work on a first-
come first-served basis. Special decision-making procedures apply
to the approval of plans of work. Under article 165(2), the Legal
and Technical Commission shall review applications and make rec-
ommendations to the Council on the approval of plans of work. The
Commission is required to base its recommendations on whether
the applicant meets the financial and technical qualifications men-
tioned above, whether its proposed plan of work otherwise meets
the rules and regulations adopted by the Council, and whether the
applicant has included undertakings to comply with the Convention
and with rules, regulations and procedures adopted pursuant
thereto. Decisions by the Commission are taken by a simple major-
ity of its fifteen members.

If the Legal and Technical Commission recommends approval of
a plan of work, Section 3(1) of the Annex to the Agreement requires
the Council to approve the plan of work within 60 days, unless the
Council decides otherwise by a two-thirds majority of its members,
including a majority of the members present and voting in each of
its chambers. The effects of this provision are to require the Coun-
cil to act in a timely manner and to allow two members of either
the consumer or investor chambers of the Council to ensure that
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such a plan of work is approved. If the Commission recommends
against approval of an application, the Council can nevertheless ap-
prove the application based on its normal decision-making proce-
dures for issues of substance.

Security of tenure—priority of right

Section 1(9) of the Agreement requires the Authority to approve
plans of work for exploration for a period of fifteen years. At the
end of this period, an applicant must apply for approval of a plan
of work for exploitation. If, however, the applicant can demonstrate
that circumstances beyond its control prevent completion of the
work necessary to move to exploitation, or that commercial cir-
cumstances do not justify proceeding to exploitation, the Authority
must extend the approveg plan of work for exploration in addi-
tional five-year increments at the request of the contractor.

Under article 16 of Annex III to the Convention, approved plans
of work shall accord the contractor exclusive rights in the area cov-
ered by the plan of work in respect of a specific category of re-
sources. Article 10 of Annex III provides that an approved plan of
work for exploration confers a priority of right on the applicant for
approval of a plan of work for exploitation in the same area. The
priority may be withdrawn for unsatisfactory performance. How-
ever, section 1(13) of the Annex to the Agreement requires unsatis-
factory performance to be judged on the basis of a failure to comply
with the terms of an approved plan of work notwithstanding writ-
ten warnings by the Authority.

Article 19 of Annex III provides that contracts cannot be revised
e}::cept )by consent of both parties (i.e., the applicant and the Au-
thority).

Applications by pioneer investors

A special procedure exists for grandfathering into the seabed
mining regime the mining sites of enterprises that have conducted
substantial activities prior to the entry into force of the Conven-
tion. This procedure applies to entities from Japan, the Russian
Federation, France, China, India, Eastern Europe and South Korea
that have registered sites with the Preparatory Commission for the
International Seabed Authority and for the International Tribunal
for the Law of the Sea (Prepcom) in accordance with Resolution II
of the Final Act of the Third United Nations Conference on the
Law of the Sea. The same procedure also applies to the sites of the
mining consortia that have been licensed under the seabed mining
laws of the United States, Germany or the United Kingdom.

Section 1(6)(a)(ii) of the Annex to the Agreement allows entities
that have already registered sites with the Prepcom 36 months to
file for the approval of a plan of work under the Convention with-
out jeopardy to their rights to the mine site. When they file an ap-
plication, and accompany it with the certificate of compliance re-
cently issued by the Prepcom, it will be approved by the Authority,
provided that it conforms to the rules, regulations and procedures
of the Authority.

With regard to consortia licensed by the United States, Germany
or the United Kingdom, section 1(6)(a)(i) of the Annex to the Agree-
ment provides that they will be considered to have met the finan-
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cial and technical qualifications necessary for approval of a plan of
work if their sponsoring State certifies that tﬁey have expended
U.S. $30,000,000 in research and exploration activities and have
expended no less than 10 percent of that amount in the location,
survey and evaluation of the area referred to in the plan of work.
All three of the consortia with current exploration permits issued
pursuant to the DSHMRA meet this standard. In addition, section
1(6)(a)(iii) provides that, in keeping with the principle of non-dis-
crimination, the contracts with these consortia “shall include ar-
rangements which shall be similar to and no less favorable than
those agreed with” any pioneer investor registered by the Prepcom.

Reserved areas

Applicants for exploration rights under the Convention must set
aside reserved areas for possible future use by the Enterprise (an
arm of the Authority that, under certain circumstances, may un-
dertake mining activity in its own right). Article 8 of Annex III to
the Convention requires that each application cover an area suffi-
ciently large and of sufficient value to allow for two mining oper-
ations. The applicant is responsible for dividing the area into two
parts of equal estimated value. The Authority must then designate
one of the areas to be reserved for future use by the Enterprise and
the other to be reserved for the applicant.

Section 2(5) of the Annex to the Agreement modifies articles 8
and 9 of Annex III to the Convention to take into account the fact
that the Enterprise, if it begins to undertake mininé;ctivity, will
operate through joint ventures and to allow an appli¢8nt to partici-
pate in the exploration and development of a reserved area that it
grospecte’d. Under Section 2(5), the miner that contributed the area

as the first option to enter into a joint venture with the Enter-
prise for the exploration and exploitation of that area. Further-
more, if the Enterprise does not submit an application for approval
of a plan of work for the reserved area within fifteen years of the
date on which that area was reserved, or the date on which the En-
terprise becomes operational, whichever is later, the miner that
contributed the area can apply to exploit it if the miner makes a
good faith offer to include the Enterprise as a joint venture part-
ner.

The pioneer investors that registered their claims with the
Prepcom complied with this obligation at the time of registration.
However, the areas registered by some pioneer investors (i.e.,
Japan, France and the Russian Federation) were not large enough
to provide a reserved area. After some negotiation, the Prepcom al-
lowed these pioneer investors collectively to reserve a single site
and to self-select a major portion of the area they retained. If U.S.-
licensed consortia confronted practical problems in registering
claims with the Authority, they would be entitled to “no less favor-
able treatment” under section 1(6)(a)(iii) of the Annex to the Agree-
ment.

Compliance

Article 153(4) of the Convention requires the Authority to exer-
cise such control as is necessary to ensure compliance with the
Convention, rules and regulations adopted by the Council, and ap-
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proved plans of work. In addition, article 4(4) of Annex III and arti-
cle 139 provide that States Parties are also responsible for ensur-
ing compliance by the nationals or enterprises they sponsor. How-
ever, a State Party will not be liable for damage caused if it has
taken reasonable measures within the framework of its legal sys-
tem to ensure compliance by persons or entities under its jurisd%c-
tion.

DECISION-MAKING

As noted above, decision-making was one of the key areas of con-
cern for the United States and other industrialized States in the
reform of Part XI. In particular, the United States objected to the
absence of a guaranteed seat in the 36-member Council, to the pos-
sibility that the Assembly could dominate decisions within the Au-
thority (discussed above) and to the fact that industrialized coun-
tries did not have influence on the Council commensurate with
their interests.

U.S. seat

The United States is now guaranteed a seat on the Council in
perpetuity. Section 3(15) of the Annex to the Agreement provides
that the consumer chamber in the Council shall include the State
that, upon the entry into force of the Convention, has the largest
economy in terms of gross domestic product.

Decisions by the Council

Because the requirements for representation of developing coun-
tries and for equitable geographic distribution set forth in article
161 of the Convention would likely produce a majority of develop-
ing States on the Council, the United States and other industri-
alized States sought to change the voting rules to ensure that the
United States, and others with special interests that would be af-
fected by decisions of the Authority, would have special voting
rights in the Council. Section 3(5) of the Annex to the Agreement
provides that, when consensus cannot be reached in the Council,
decisions on questions of substance shall be taken by a two-thirds
majority of the members present and voting, provided that the de-
cision is not opposed by a majority in any of the four-member
consumer, investor or producer chambers in the Council.

This chambered voting arrangement will ensure that the United
States and two other consumers, or three investors or producers
acting in concert, can block substantive decisions in the Council.
The only exceptions to this rule are for four substantive decisions
that, under article 161(8)(d) of the Convention, must be made by
consensus. Thus, consensus is required for any decision to provide
protection to developing States that are land-based producers of
minerals from adverse effects from seabed mining; any decision to
recommend to the Assembly rules and regulations on the sharing
of financial benefits from seabed mining (revenue sharing); any de-
cision to adopt and apply provisionally rules, regulations and proce-
dures implementing the seabed mining regime or amendments
thereto; and any decision to adopt amengments to the seabed min-
ing regime. The requirement that these issues be made by consen-
sus in effect gives the United States a veto with respect to them.
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Developing States argued that the six-member developing coun-
try category in the Council should also be treated as a chamber for
voting purposes. The United States and other industrialized States
o poseg this on the grounds that developing States in the Council
afready were assured of sufficient numbers to protect their inter-
ests. Sections 3(9) and 3(15Xd) of the Annex to the Agreement rep-
resent a compromise on this issue. Those provisions combine the
six-member developing State category with the developing States
elected on the basis of ensuring overall equitable geographic dis-
tribution to serve as a chamber for voting purposes. This would
allow eleven developing States acting in concert to block a decision,
compared to the thirteen votes needed to block an overall two-
thirds majority in the Council.

Compcsition of the Council

Article 160(12)a) of the Convention authorizes the Assembly to
elect the members of the Council. Section 3(10) of the Annex to the
Agreement refines this by providing for all States Parties that meet
the criteria of a specific category (i.e., consumers, investors and
producers) to nominate their representatives in those categories.
This refinement ensures that each category of States Parties will
be represented in the Council by members of its own choosing.

Rulemaking

General. Article 160(f)(ii) authorizes the Assembly to approve
rules, regulations and procedures of the Authority governing the
administration of the seabed mining regime that have been adopt-
ed by the Council. Article 162(2)XoXii) provides that the Council
shall adopt and provisionally apply such rules, regulations and pro-
cedures pending their approval by the Assembly. As noted above,
the Council decision to adopt and provisionally apply rules, regula-
tions and procedures must be taken by consensus. The result is
that no implementing rules can be adopted or applied without the
consent of the United States.

Section 3(4) of the Annex to the Agreement further protects U.S.
interests by requiring that decisions of the Assembly on any matter
for which the Council also has competence, or any administrative,
budgetary or financial matter, must be based on recommendations
of the Council. If the Assembly disagrees with the Council, it must
send the recommendations back for further consideration in light
of the views of the Assembly. In the meantime, rules adopted by
the Council continue to apply provisionally pending their final ap-
proval by the Assembly.

Commercial exploitation rules. As noted above, the Agreement
sets forth general market-oriented principles to provide the basis
for future rulemaking when commercial production appears likely.
The Agreement provides a special procedure for adopting such
rules to create effective incentives for their development in a timely
fashion so that delay in their adoption would not impede commer-
cial operations.

Section 1(15) of the Annex to the Agreement sets forth two
means by which the process of preparing the necessary rules can
be initiated. Paragraph 15(a) provides that the Council can initiate
the process when it determines that commercial exploitation is im-
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minent or at the request of a State whose national intends to apply
for approval of a plan of work for exploitation. Paragraph 15(b) re-
quires the Council to complete its work on the rules within two
years of receiving such a request. Paragraph 15(c) provides that, if
such work is not completed within this timeframe and an applica-
tion for approval of a plan of work for exploitation is pending, the
Council must consider and provisionally approve the proposed plan
of work based on the Convention and any rules adopted provision-
ally, as well as the principle of non-discrimination.

Review conference

The United States and other industrialized States strongly ob-
jected to the Review Conference provided for in article 155 of the
Convention. The Review Conference would have convened fifteen
years after the commencement of commercial production to re-
evaluate Part XI and to propose amendments to the Convention.
Such amendments could have entered into force for all States if
adopted and ratified by three-quarters of the States Parties. This
would have allowed the possibility that the United States could be
bound by amendments that it had opposed.

Section 4 of the Annex to the Agreement eliminates the Review
Conference. Any reconsideration of the seabed mining regime is
subject to the normal procedures for adopting amendments to the
seabed mining provisions of the Convention contained in articles
314-316. Article 314 requires that amendments to the seabed min-
ing regime be adopted by the Assembly and the Council of the Au-
thority. Article 161(8)(d) requires that amendments be adopted in
the Council by consensus, thus ensuring the United States a per-
manent veto over amendments. Amendments to the seabed mining
regime adopted by this procedure enter into force when ratified by
three-quarters of the States Parties (article 316(5)).

ECONOMIC AND COMMERCIAL POLICY CONCERNS

As discussed above, the United States and other industrialized
States objected to many features of Part XI on economic and com-
mercial policy grounds. The United States objected, for example, to
the provisions of Part XI on production limitations, financial terms
of contracts, technology transfer and the Enterprise because of the
negative effect they would have had on commercial exploitation of
seabed mineral resources.

While there developed a general willingness on the part of other
States to meet these objections, the effort to reform Part XI had to
address the difficulty of predicting when interest in commercial ex-
ploitation will re-emerge, which specific resources will be of inter-
est at that time, and what economic environment will prevail. The
Agreement resolves these difficulties by adopting general principles
designed to restructure the seabed mining regime along free mar-
ket lines. The States Parties will implement these general prin-
ciples through the Authority as the need arises, in accordance with
the new decision-making rules discussed above.

The Agreement also contains specific provisions to meet certain
specific objections. The substantive solutions to the individual is-
sues of concern are next discussed.
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Production limitations

Article 151 of the Convention would have established an elabo-
rate system of controls on production of minerals from the deep
seabed, ostensibly to protect land-based producers of minerals from
adverse impacts due to competition from deep seabed mining. The
controls were based on a formula for estimating the growth in the
demand for minerals and then limiting seabed mining to a percent-
age of that wth, by requiring miners to obtain production au-
thorizations from the Authority. In addition, article 151 would have
allowed the Authority to participate in commodity organizations
with the objective of promoting growth, efficiency and stability of
markets. This could have included commodity agreements with pro-
duction controls, quotas or other economic provisions for interven-
ing in commodity markets.

In response to the objections of the United States and other in-
dustrialized States, section 6 of the Annex to the Agreement elimi-
nates all such provisions. In their place, section 6(1) bases the pro-
duction policy of the Authority on sound commercial principles. It
provides that the provisions of the General Agreement on Tariffs
and Trade (or agreements that replace the GATT) will apply to sea-
bed mining beyond national jurissiction. In particular, f.gere can be
no subsidization of seabed mining beyond national jurisdiction that
would not be permitted under GATT rules, and no discrimination
between minerals produced from the deep seabed and minerals pro-
duced from other sources.

Disputes arising from allegations that a State Party is not com-
plying with the relevant GATT provisions would be subject to
GATT dispute settlement procedures where both States Parties are
party to the relevant GATT arrangements. If one or more parties
to the dispute are not party to the relevant GATT arrangements,
disputes would be referred to the disgute settlement procedures
under the Convention (see discussion of dispute settlement below).

The transition to the World Trade Organization from the present
GATT may require clarification of these provisions. For example,
issues may arise concerning which agreement applies when some
States Parties to the Convention remain party to t%e former GATT
arrangements and others become party to the new arrangements.
However, with the timing of the re-emergence of interest in com-
mercial production from the deep seabed uncertain, it is possible
that the question will resolve itself before issues arise in this con-
text.

Economic assistance

In negotiating the Agreement, land-based producers of minerals
that are found on the seabed agreed to eliminate production con-
};_lx;olg in exchange for the establishment of an economic assistance

nd.

Article 151(10) of the Convention empowers the Authority to es-
tablish a “system of compensation or take other measures of eco-
nomic adjustment assistance” with the objective of assisting “devel-
oping countries which suffer serious adverse effects on their export
earnings or economies resulting from a reduction in the price of an
affected mineral or in the volume of exports of that mineral, to the
extent that such reduction is caused” by deep seabed mining.
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Section 7 of the Annex to the Agreement contemplates that this
provision will be implemented through the establishment of an eco-
nomic assistance fund. However, such a fund may only be estab-
lished when the revenues of the Authority exceed those necessary
to cover its administrative expenses (i.e., when revenues from min-
ing are sufficient to avoid the need for assessed contributions from
members for administrative expenses and a surplus exists). Only
revenues from mining and voluntary contributions may be used to
finance the fund. The United States veto in the Finance Committee
and its influence in the Council are adequate to insure that such
a fund is not established or operated in a manner contrary to U.S.
interests.

Financial terms of contracts

Article 13 of Annex III to the Convention established detailed fi-
nancial arrangements that were to become part of the contracts be-
tween the Authority and the miner and that would have served as
the means for the Authority to recover economic rents from the de-
\éelopment of mineral resources of the seabed beyond national juris-

iction. '

Among these arrangements were a U.S. $1,000,000 annual fee
from the date of approval of a plan of work for exploration. Upon
the commencement of commercial production, the miner would
have had to elect between the payment of a production charge or
a combination of a production charge and a share of net proceeds
from mining. The rates of both were graduated, starting out lower
in the early years and increasing in the latter years of production,
and were also adjustable, based on profitability.

These arrangements were extremely complex and relied upon
very specific assumptions about the nature and profitability of a
seabed mining operation based on a specific economic model. The
United States and other industrialized States objected that these
arrangements were both excessive and unduly rigid, given the un-
certainties regarding the timing and nature of future mining activi-
ties. In particular, the United States objected to charging a
$1,000,000 annual fee during the exploration stage, when miners
would have no income stream.

In response to these objections, section 8 of the Annex to the
Agreement dispenses with these detailed provisions and provides
that a system of financial arrangements shall be established in the
future based on certain basic principles. Specifically, it requires
that the system be fair to the Authority and the miner, that the
rates be comparable to those prevailing with respect to land-based
mining to avoid competitive advantages or disadvantages, that the
system not be complicated and not impose major administrative
costs on the Authority or the miner, and that consideration be
given to a royalty or a combination royalty and profit-sharing sys-
tem.

The $1,000,000 annual fee charged during the exploration stage
is eliminated. The Council will fix the amount of an annual fee dur-
ing commercial production, which can be credited against payments
due under the royalty or profit sharing arrangements. Thus, the ef-
fect is to establish a minimum annual fee during commercial pro-
duction.
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Technology transfer

The United States and other industrialized countries objected to
the mandatory technology transfer provisions contained in article
5 of Annex III to the Convention. These provisions mandated the
inclusion in the miners’ contract of an undertaking on the part of
the miner to transfer seabed mining technology to the Enterprise
or developing countries if they were unable to obtain the technolo,
on the open market. If transfer were not assured, the miner could
not use such technology in its own mining activities.

Section 5 of the Annex to the Agreement eliminates these com-
pulsory transfer provisions. In very general terms, article 144 of
the Convention encourages the promotion of the transfer of tech-
nology and scientific knowledge related to deep seabed mining, in-
cluding programs to facilitate access under fair and reasonable
terms and conditions and to promote training. Section 5 of the
Annex to the Agreement provides that the Enterprise and develo[)-
ing countries wishing to acquire seabed mining technology should
do so on the open market or through joint ventures. If they are un-
successful in obtaining such technology, the Authority may request
miners and their sponsoring States to cooperate with it in facilitat-
ing access to technology “on fair and reasonable commercial terms
and conditions, consistent with the effective protection of intellec-
tual property rights.”

The Enterprise

Background. Article 170 of the Convention establishes an operat-
ing arm of the Authority called the Enterprise. Article 153(2)(a)
provides that the Enterprise, as well as other commercial enter-
prises, may apply to the Authoritg for mining rights.

he origins of the Enterprise date back to the early days of the
Third United Nations Conference on the Law of the Sea, when cer-
tain developing States sought a regime where all mining would be
conducted directly by the Authority, with private miners relegated
to the role of service contractors. Industrialized States favored a
system of mining by States and private companies licensed by the
Authority. In 1976, Secretary of State Henry Kissinger proposed
the compromise that came to be known as the “parallel system” in
which the Authority, through the Enterprise, as well as States and
private companies, would both engage in mining activities. How-
ever, the negotiations that followed left the Enterprise in a privi-
leged position that could have made it difficult for private entities
to compete.

Throughout the effort to reform Part XI, the United States
sought to eliminate the Enterprise by pointing to the privatization
programs underway in many parts of the world. Nevertheless,
among many developing States, in particular the least developed
countries, where economic reform had not yet begun to take root,
strong resistance persisted. Largely because the Enterprise symbol-
ized the aspirations of developing States to have a means to par-
ticipate in seabed mining, retention of the Enterprise remained a
bedrock position of the developing States as a whole.

The Agreement retains the Enterprise but renders it harmless by
addressing the specific problems and ensuring that the Enterprise
could only become operational following a decision by the Council,
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and only if the Council concludes that the operations of the Enter-
prise would conform to sound commercial principles.

Problems. The three main problems posed by the Enterprise were
that its first operation would be financed by loans and loan guaran-
tees from the industrialized States, that it would benefit from nu-
merous provisions discriminating in its favor vis-a-vis other com-
mercial entities, and that other commercial entities would be
obliged to provide it with technology (discussed above).

Solutions. Responding to these concerns, section 2(2) of the
Annex to the Agreement provides that the Enterprise will conduct
its first operations through joint ventures with other commercial
enterprises. Section 2(3) eliminates the obligation for States Parties
to finance its operations. Section 2(4) subjects the Enterprise to the
same obligations as other miners and modifies article 153(3) of the
Convention to ensure that any Flan of work submitted by the En-
terprise must be in the form of a contract like that of any other
miner and thus be subject to the requirements applicable to any
other contractor. Finally, section 5 of the Annex to the Agreement
removes the compulsory technology transfer provisions.

Council decision. Section 2(2) of the Annex to the Agreement con-
tains one of the most significant limitations on the Enterprise by
preventing the Enterprise from operating as an independent entity
until the Council issues a directive to that effect. In the interim,
the secretariat of the Authority, subject to the control of the Coun-
cil, will perform any necessary functions to prepare for the possible
future operation of the Enterprise.

The Council must take up the issue of the independent operation
of the Enterprise when an application by another commercial en-
tity is approved for commercial exploitation, or when a proposal is
made by another commercial entity to form a joint venture with the
Enterprise. The decision by the Council must be based on a conclu-
.sion that operations by tﬂe Enterprise would accord with sound
commercial principles. If such a decision were ever made, the En-
terprise would then have to proceed through the normal process of
applying for mining rights.

The enhanced role of the United States and other industrialized
countries in the Council will allow them to ensure that, if a deci-
sion is ever made to make the Enterprise operational, it will only
be on a basis that the United States would find acceptable. For ex-
ample, if seabed mining ever generates sufficient funds through
royalties to service the budget of the Authority and still leave a
surplus, the Authority might decide to use some of the funds to in-
vest in a joint venture with other commercial entities. It is possible
that such an equity position in a seabed mining operation could be
structured so as to pose no serious problems from the standpoint
of United States interests. It is equally possible that, by the time
commercial mining takes place, developing States as well as indus-
trialized countries will recognize the Enterprise as a relic of the
past and not seek to make it operational.

Budget of the Authority

Article 173 of the Convention provides that the administrative
budget of the Authority will be met by assessed contributions made
by States Parties to the Convention until the time that other funds
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(i.e., revenues from mining or voluntary contributions) are ade-
quate to meet the administrative expenses of the Authority. Section
1(14) of the Annex to the Agreement modifies these provisions by
requiring that, until the Agreement enters into force, the adminis-
trative expenses of the Authority will be met through the budget
of the United Nations.

The decision to draw on the United Nations budget was based on
the need to provide for provisional application of the Agreement
Erior to its entry into force (see below), in order to allow States that

ad not yet become party to the Convention, such as the United
States, to participate in the Authority. States that had already rati-
fied or acceded to the Convention insisted that those States which
participated in the Authority only through their provisional appli-
cation of the Agreement should also support the budget. Temporary
funding through the United Nations provided a convenient means
to accomplish this.

At the last session of the Prepcom (August 1994), the United
States achieved a budget recommendation to the United Nations
General Assembly that was approximately 30 percent lower than
Secretariat estimates for 1995. It assumes a staff for the Authority
of six professionals and 17 support personnel. The total budget is
estimated at $2,489,600 and wiﬁ not necessitate an increase in the
overall United Nations budget for the 1994-95 biennium, as it will
largely be offset by savings from the discontinuation of activities in
support of the Prepcom.

PRIVILEGES AND IMMUNITIES

Articles 177-183 of the Convention, as well as article 13 of
Annex IV to the Convention, require States Parties to provide cer-
tain privileges and immunities to the Authority and to certain per-
sons connected to the Authority. In the near term, due to the lim-
ited interest in deep seabed mining and the attendant need for only
low-level activity by the Authority, the foreseeable activities of the
Authority that may occur in the United States which would impli-
cate these privileges and immunities will take place at United Na-
tions Headquarters in New York, where representatives of the
Authority’s member States and members of the Authority’s sec-
retariat may travel for meetings.

With respect to such activities, the United States is already obli-
gated to provide all relevant privileges and immunities pursuant to
existing agreements in force for the United States, including the
Agreement between the United Nations and the United States re-
garding the headquarters of the United Nations, as amended (TIAS
1676, 5961, 6176, 6750, 9955; 61 Stat(4) 3416; 17 UST 74, 17 UST
2319; 20 UST 2810, 32 UST 4414; 11 UNTS 11, 554 UNTS 308,
581 UNTS 362; 687 UNTS 408) and the Convention on the Privi-
leges and Immunities of the United Nations (TIAS 6900; 21 UST
1418; 1 UNTS 16).

THE AGREEMENT AND ITS RELATIONSHIP TO THE CONVENTION

The Agreement revises, in a legally binding manner, the objec-
tionable provisions of Part XI. As discussed above, these revisions
satisfactorily address the objections raised by the United States
and other industrialized countries to Part XI.
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The Agreement contains two parts, a main body and an Annex.
All of -the -substantive revisions to Part XI appear in the Annex,
while the main body of the Agreement establishes the legal rela-
tionship between the Convention and the Agreement, provides op-
tions by which States may consent to be bound by the Agreement,
and sets forth the terms of entry into force of the Agreement and
of its provisional application, and addresses certain subsidiary is-
sues.

Article 1 of the Agreement obligates States Parties to undertake
to implement Part XI in accordance with the Agreement. Article 2
states that the provisions of the Convention and those of the Agree-
ment are to be interpreted and applied together as one single in-
strument; in the event of any inconsistency, the provisions of the
Agreement prevail. These articles make the original provisions of
Part XI legally subject to those of the Agreement.

Under article 3, the Agreement became open for signature by
States and certain other entities (including the European Union)
during a twelve-month period beginning on the date on which the
United Nations General Assembly adopted the Agreement, i.e.,
July 28, 1994. Article 4(1) and (2) seek to ensure that States may
thertteﬁﬁer only become party to the Agreement and the Convention
together.

Article 4(3) allows States to choose among several alternative
procedures by which to express their consent to be bound by the
Agreement. The United States signed the Agreement subject to
ratification, pursuant to article 4(3)(b).

Article 4(3)(c), together with article 5, provide another mecha-
nism by which those States that have already ratified or acceded
to the Convention (a category that does not include the United
States) may become party to the Agreement. Any such State may
sign the Agreement and become party to it without further action
unless that State otherwise notifies the Depositary within twelve
months of the Agreement’s adoption. In the event of such notifica-
tion, the notifying State is eligible to accede to the Agreement
under article 4(3)(d).

This simplified procedure resolved an overarching difficulty in
the effort to revise Part XI. During negotiation of the Agreement,
those States, including the United ‘States, that had not ratified the
Convention because of objections to Part XI insisted on the need for
a legally binding instrument to revise Part XI. Many of those
States that had ratified the Convention insisted that they would
not return to their parliaments and seek formal approval of a new
instrument that would revise Part XI.

The simplified procedure satisfies both objectives in a legally
sound manner. Under customary international law, as reflected in
article 12(1)(a) of the Vienna Convention on the Law of Treaties
(92nd Congress; 1st Session, Senate Executive “L”), “the consent of
a State to be bound by a treaty is expressed by signature of its re})-
resentative when * * * the treaty provides that signature should
have that effect.” In the case of the Agreement, article 4(3)(c) and
article 5 provide that, for any State that has ratified or acceded to
the Convention, signature of the Agreement will bind the signatory
State to the Agreement twelve months after the Agreement’s adop-
tion, unless that State notifies the Depositary otherwise.
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One distinct advantage of the simplified procedure is that it al-
lows a large number of States that have already ratified or acceded
to the Convention easily to become party to the Agreement as well,
thereby reducing the possibility that some States will remain party
only to the Convention.

Article 6 governs entry into force of the Agreement. By its terms,
the Agreement will enter into force 30 days after the date on which
40 States have established their consent to be bound by it, provided
that at least seven of those States meet the criteria established for
pioneer investors in deep seabed mining set forth in Resolution II
of the Third United Nations Conference on the Law of the Sea and
that, of those seven States, five are developed States. The United
States is a pioneer investor in deep seabed mining for these pur-
poses.

Article 7 provides for provisional application of the Agreement
pending its entry into force. If the Agreement does not enter into
force by November 16, 1998, due to the failure of the requisite
States with mining interests to adhere to it, provisional application
must terminate.

Provisional application advances important U.S. objectives. With-
out provisional application of the Agreement, the Convention would
enter into force on November 16, 1994 unrevised; i.e., the provi-
sions of the Agreement that resolve the objectionable features of
Part XI would not be effective. The Authority would begin to func-
tion under the terms of the Convention, unaffected by the remedial
provisions introduced by the Agreement.

Provisional application also provides a means to give effect to the
remedial provisions of the Agreement without using the cum-
bersome amendment procedures contained in the Convention itself.’
Those amendment procedures would at the very least substantially
delay the entry into force of those provisions and could prevent
them from ever coming into force.

By virtue of its signature of the Agreement, the United States
agreed to apply the Agreement provisionally beginning November
16, 1994. Article 7(2) provides flexibility in allowing States to apply
it provisionally “in accordance with their national or internal laws
and regulations.” This approach, which is similar to that taken in
- other international agreements that have been provisionally ap-

plied, ensures that existing legislation grovides sufficient authority
to implement likely U.S. obligations during the period of provi-
sional application.

By provisionally applying the Agreement, the United States can
promote its seabed mining interests by participating in the very
first meetings of the Authority, at which critical decisions are likely
to be taken. As discussed above, the Agreement gives the United
States considerable influence over the decisions of the Authority,
which would be lost if the United States did not participate from
the outset.

Provisional application of the Agreement is consistent with inter-
national and U.S. law. Article 25 of the Vienna Convention on the
Law of Treaties provides for the provisional application of agree-
ments pending their entry into force. Substantial State practice has
developed in this regard; a growing list of international agreements
have been provisionally applied.
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The United States has provisionally applied numerous agree-
ments, including several international commodity agreements and
other treaties pending their entry into force for the United States.

Articles 8 through 10 of the Agreement address subsidiary issues
relating to the application of the Agreement.

UNITED STATES DEEP SEABED MINING LEGISLATION

The DSHMRA constitutes the national licensing and permitting
regime for U.S. entities engaged in deep seabed mining activities.
The basic premise of the DSHMRA is that the interests of the
United States would best be served by U.S. participation in a wide-
ly acceptable treaty governing the full range of ocean uses, includ-
ing establishment o? an international regime for development of
mineral resources of the seabed beyond national jurisdiction. Rec-
ognizing in 1980 that an acceptable international regime had not
been achieved, Congress enacted the DSHMRA both to provide a
legal framework within which U.S. entities could continue deep
seabed mining activities during the interim period pending an ac-
ceptable treaty (and environmental protection concerns could be ad-
dressed), and to facilitate a smooth transition from this national re-
gime to the future international regime established by such a trea-
ty. .
Anticipating the components of an acceptable international re-
gime, Congress incorporated into the DSHMRA basic elements that
are similar to those now found in Part XI as modified by the Agree-
ment. These include:
recognition of U.S. support for the principle that the deep
seabed mineral resources are the common heritage of mankind
(30 U.S.C. §1401(aX7));
a disclaimer of sovereignty over areas or resources of the
deep seabed (30 U.S.C. § 1402(a));
recognition of the likelihood of payments to an international
organization with respect to hard mineral resources (30 U.S.C.
§ 1402(a)(15));
provision of measures for protection of the marine environ-
ment, including an environmental impact statement and mon-
itoring (e.g. 30 U.S.C. § 1419(a) and (f)); and
establishment of a regime based on a first-in-time priority of
right, on objective, non-discriminatory criteria and regulations,
and on security of tenure through granting of exclusive rights
for a fixed time period and with limitations on the ability to
‘modify authorization obligations.

In addition to these basic elements, Subchapter II of the
DSHMRA sets forth criteria that would need to be met for an inter-
national regime to be acceptable to the United States, namely, as-
sured and non-discriminatory access for U.S. citizens, under rea-
sonable terms and conditions, to deep seabed resources, and as-
sured continuity in mining activities undertaken by U.S. citizens
prior to entry into force of the agreement under terms, conditions,
and restrictions that do not impose significant new economic bur-
dens that have the effect of preventing continuation of operations
on a viable economic basis (30 U.S.C. § 1401(1)). The DSHMRA also
recognizes that a treaty must be judged by the totality of its provi-
sions (30 U.S.C. § 1441(2)).
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As described above, the Agreement clearly revises Part XI in a
manner that satisfies these criteria. Of particular importance in
this context are the elimination of production controls, mandatory
technology transfer by operators, the annual U.S. $1,000,000 fee
during exploration and the onerous economic rent provisions of
Part XI; the provision to U.S. entities of non-discriminatory access
to deep seabed mineral resources on terms no less favorable than
those provided for registered pioneer investors; the limitations on
contract modifications; the restraints imposed on the operation of
the Enterprise; and the revisions to the decision-making provisions
of Part XI that will allow the United States to protect its interests
and those of U.S. citizens.

Provisional application of the Agreement, discussed above, ad-
vances a centrag policy reflected in the DSHMRA of pvoviding for
a smooth transition and continuity of activity between the rgfime
established in the DSHMRA and an acceptable international re-
gime established by treaty. For the reasons set forth above, provi-
sional application provides the only workable transition to the new
treaty regime.

The DSHMRA seeks to ensure that the transition to an inter-
national regime does not result in premature termination of on-
going commercial recovery operations by U.S. citizens. In fact, no
commercial seabed mining is currently being conducted by U.S.
citizens or by those of other nations, nor is such activity antici-
pated in the near future.

Under these circumstances, and in view of article 7(2) of the
Agreement (providing for provisional application in accordance with
national or internal laws or regulations), amendments to the
DSHMRA will not be necessary during the provisional application
period. International agreements regarding mutual respect of
claims in force with nations of other pioneer investors will also re-
main in force during this period. As implementation of the inter-
national regime proceeds, the Administration will consult with
Congress regarding the need for additional legislation prior to
entry into force of the Convention and the Agreement for the
United States.

MARINE SCIENTIFIC RESEARCH

(Articles 40, 87, 143, 147; Part XIII, Articles 238-265; Final Act,
Annex VI)

The Convention recognizes the essential role of marine scientific
research in understanding oceanic and related atmospheric proc-
esses and in informed decision-making about ocean uses and coast-
al waters. Part XIII affirms the right of all States to conduct ma-
rine scientific research and sets forth obligations to promote and
cooperate in such research. The Convention encourages publication
or dissemination of the data and information resulting from marine
scientific research, consistent with the general U.S. policy of advo-
catin% the free and full disclosure of the results of scientific re-
search.

Part XIII confirms the rights of coastal States to require consent
for marine scientific research undertaken in marine areas under
their jurisdiction. These rights are balanced by specific criteria to



80

ensure that the consent authority is exercised in predictable and
reasonable fashion so as to promote maximum access for research
activities.

The United States is a leader in the conduct of marine scientific
research and has consistently promoted maximum freedom for such
research. The framework oﬂ%red by the Convention offers the best
means of pursuing this objective, while recognizing extended coast-
a] State resource jurisdiction. Although the United State does not
exercise the o%ion of requiring consent for marine scientific re-
search in the U.S. EEZ, the Convention’s procedures and criteria
for obtaining coastal State consent to conduct marine scientific re-
search in areas under national jurisdiction provide a sound basis
for ensuring access by U.S. scientists to such areas.

The term “marine scientific research”, while not defined in the
Convention, generally refers to those activities undertaken in the
ocean and coastal waters to expand knowledge of the marine envi-
ronment and its processes. It is distinguished from hydrographic
survey, from military activities, including military surveys, and
from prospecting and exploration.

GENERAL PROVISIONS (SECTION 1, ARTICLES 238—241)

Part XIII sets forth principles governing the conduct of marine
scientific research, proceeding from the right set forth in article
238 of all States (irrespective of their geographic location), as well
as competent international organizations, to conduct marine sci-
entific research in accordance with the terms of the Convention.
Article 239 further calls upon States and competent international
organizations to promote and facilitate such research.

Article 240 requires marine scientific research to be conducted
exclusively for peaceful purposes. (See discussion below regarding
article 301.) It is to be carried out with appropriate scientific meth-
ods and means, compatible with the Convention; it is not to inter-
fere unjustifiably with other legitimate uses of the sea compatible
with the Convention; it is to be duly respected in the course of such
other uses; and it is to be conducted in compliance with all relevant
regulations adopted in conformity with the Convention, including
those for the protection and preservation of the marine environ-
ment.

Article 241 provides that marine scientific research is not to con-
stitute the legal basis for any claim to any part of the marine envi-
ronment or its resources. This provision parallels similar provisions
in articles 89 and 137(1) and (3) on the high seas and the Area,
respectively.

INTERNATIONAL COOPERATION (SECTION 2, ARTICLES 242—244)

Articles 242 and 243 elaborate upon the obligation of States and
competent international organizations to promote international co-
operation in marine scientific research and to cooperate, through
conclusion of bilateral and multilateral agreements, in creating fa-
vorable conditions for the conduct of research and in integrating
the efforts of scientists in studying marine phenomena and proc-
esses and their interrelationships.

Article 244 further obligates States and competent international
organizations to make available by publication and dissemination
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through appropriate channels information on proposed major re-
search programs, as well as knowledge resulting from marine sci-
entific research. To this end, States and competent international
organizations are called upon to promote actively the flow of data
and information resulting from marine scientific research. Like-
wise, the capabilities of developing countries to carry out marine
scientific research are to be promoted.

The Intergovernmental Oceanographic Commission (I0C) plays a
leading role in marine scientific research programs, particularly in
cooperative undertakings with other United Nations agencies and
with other governmental and non-governmental organizations.

CONDUCT AND PROMOTION OF MARINE SCIENTIFIC RESEARCH
(SECTION 3, ARTICLES 245—257)

The Convention sets forth the rights and obligations of States
and competent international organizations with respect to the con-
duct of marine scientific research in different areas.

Territorial sea: Article 245 recognizes the unqualified right of
coastal States to regulate, authorize and conduct marine scientific
research in the territorial sea. Therefore, access to the territorial
sea, and the conditions under which a research project can be con-
ducted there, are under the exclusive control of the coastal State
(see also articles 21(1)(g), 19(2)(j)), 40 and 54).

EEZ and continental shelf: Under article 246, coastal States have
the right to regulate, authorize and conduct marine scientific re-
search in the EEZ and on the continental shelf. Access by other
States or competent international organizations to the EEZ or con-
tinental shelf for a marine scientific research project is subject to
the consent of the coastal State. The consent requirement, however,
is to be exercised in accordance with certain standards and quali-
fications.

In normal circumstances, the coastal State is under the obliga-
tion to grant consent. (It is explicitly provided that circumstances
may be normal despite the absence of diplomatic relations.) The
coastal State, nevertheless, has the discretion to withhold its con-
sent if the research project is of direct significance for the explo-
ration and exploitation of living or non-living resources; involves
drilling, the use of explosives or introduction of harmful substances
into the marine environment; or involves the construction, oper-
ation and use of artificial islands, installations or structures. (The
first of these grounds for withholding consent may be used on the
continental shelf beyond 200 miles only in areas specially des-
ignated as under develogment.) It may al);o withhold consent if the
sponsor of the research has not provided accurate information
about the project or has outstanding obligations in respect of past
projects.

The consent of a coastal State for a research project may be
granted either explicitly or implicitly. Article 248 requires States or
organizations sponsoring projects to provide to the coastal State, at
least six months in advance of the expected starting date of the re-
search activities, a full description of the project. The research ac-
tivities may be initiated six months after the request for consent,
unless the coastal State, within four months, has informed the
State or organization sponsoring the research that it is denying
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consent for one of the reasons set forth in article 246 or that it re-
quires more information about the project. If the coastal State fails
to respond to the request for consent within four months following
notification, consent may be presumed to have been granted (article
252). This provision should encourage timely responses from coast-
al States to requests for consent.

Consent may also be presumed under article 247 to have been
granted by a coastal State for a research project in its EEZ or on
its continental shelf undertaken by a competent international orga-
nization of which it is a member, if it approved the project at the
time that the organization decided to undertake the project and it
has not expressed any objection within four months of the notifica-
tion of the project by the organization.

Article 249 sets forth specific conditions with which a State or
comzpetent international organization sponsoring research in the
EEZ or on the continental shelf of a coastal State must comply.
These include the right of the coastal State to participate in the
project, in particular through inclusion of scientists on board re-
search vessels; provision to the coastal State of reports and access
to data and samples; assistance to the coastal State, if requested,
in assessing and interpreting data and results; and ensuring that
results are made internationally available as soon as practicable.
Additional conditions may be established by the coastal State with
respect to a project falling into a category of research activities over
which the coastal State has discretion to withhold consent pursu-
ant to article 246.

If a State or competent international organization sponsoring re-
search in the EEZ or on the continental shelf of a coastal State
fails to comply with such conditions, or if the research is not being
conducted in accordance with the information initially supplied to
the coastal State, article 253 authorizes the coastal State to require
suspension of the research activities. If those carrying out the re-
search do not comply within a reasonable period of time, or if the
non-compliance constitutes a major change in the research, the
coastal State may require its cessation.

The high seas and the Area: Article 87 expressly recognizes con-
duct of marine scientific research as a freedom of the high seas. Ar-
ticles 256 and 257 further clarify that marine scientific research
may be conducted freely by any State or competent international
organization in the water column beyond the limits of the EEZ, as
well as in the Area, i.e., the seabed and ocean floor, and the subsoil
thereof, beyond the limits of national jurisdiction. Under article
143, research in the Area is to be carried out exclusively for peace-
ful purposes. (See discussion of article 301 below.)

RESEARCH INSTALLATIONS AND EQUIPMENT (SECTION 4, ARTICLES 258—
262)

The conditions applicable to marine scientific research set forth
in the Convention apply equally to the deployment and use of in-
stallations and equipment to support such research (article 258).
Such installations and equipment do not possess the status of is-
lands, though safety zones of a reasonable breadth (not exceeding
500 meters) may be created around them, consistent with the Con-
vention. They may not be deployed in such fashion as to constitute
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an obstacle to established international shipping routes. They must
bear identification markings indicating the State of registry or the
international organization to which they belong, and have adequate
internationally agreed warning signals (articles 259-262).

RESPONSIBILITY AND LIABILITY (SECTION 5, ARTICLE 263)

Pursuant to article 263(1), States and competent international
organizations shall be responsible for ensuring that marine sci-
entific research, whether undertaken by them or on their behalf, is
conducted in accordance with the Convention. Pursuant to article
263(2), States and organizations shall be responsible and liable for
any measures they take in contravention of the Convention in re-
spect of research by other States, their natural or juridical persons
or by competent international organizations and shall provide com-
pensation for damage resulting from such measures. With respect
to damage caused by pollution of the marine environment arising
out of marine scientific research undertaken by or on the behalf of
States and competent international organizations, such States or
organizations shall be liable pursuant to article 235 (discussed
above in connection with Part XII of the Convention.)

SETTLEMENT OF DISPUTES (SECTION 6, ARTICLES 264—265)

The application of the dispute settlement provisions of the Con-
vention to marine scientific research is discussed below in the sec-
tion on dispute settlement.

DISPUTE SETTLEMENT

(Part XV, articles 279-299; Annexes V-VIII)

The Convention establishes a dispute settlement system to pro-
mote compliance with its provisions and ensure that disputes are
settled by peaceful means. The system applies to disputes between
States and, with respect to deep seabed mining, to disputes be-
tween States or miners and the Authority. The dispute settlement
procedures of the Convention are:

Flexible, in that Parties have options as to the appropriate
means and fora for resolution of their disputes;

Comprehensive, in that the bulk of the Convention’s provi-
sions can be enforced through binding mechanisms; and

Accommodating of matters of vital national concern, in that
they exclude certain sensitive categories of disputes (e.g., dis-
putes involving EEZ fisheries management) from binding dis-
pute settlement; they also permit a State Party to elect to ex-
clude other such categories of disputes (e.g., disputes involving
military activities) from binding dispute settlement.

The dispute settlement system of the Convention advances the
U.S. policy objective of applying the rule of law to all uses of the
oceans. As a State Party, the United States could enforce its rights
and preserve its prerogatives through dispute settlement under the
Convention, as well as promote compliance with the Convention by
other States Parties. At the same time, the procedures would not
require the United States to submit to binding dispute settlement
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matters such as military activities or the right to manage fishery
resources within the U.S. EEZ.

GENERAL PROVISIONS (ARTICLES 279—-285)

Section 1 contains general provisions concerning the settlement
of disputes under the Convention. Article 279 obligates the parties
to a dispute concerning the interpretation or application of the
Convention to settle the dispute by peaceful means in accordance
with the United Nations Charter. Articles 280 to 282 elaborate the
right of States to agree on alternative means for settling their dis-
putes. Article 284 provides for optional conciliation in accordance
with the procedure set forth in Annex V, section 1, or any other
conciliation procedure chosen by the parties to the dispute.

COMPULSORY, BINDING DISPUTE SETTLEMENT (ARTICLES 286—296)

Section 2 addresses compulsory dispute settlement procedures
entailing binding decisions. Except as otherwise provided in section
3, if no settlement has been reached under section 1, section 2 of
Part XV provides for disputes concerning the interpretation or ap-
plication of the Convention to be submitted, at the request of any
party to the dispute, to the court or tribunal having jurisdiction
under this section.

Section 2 (article 287(1)) identifies four potential fora for compul-
sory, binding dispute settlement: )

The International Tribunal for the Law of the Sea constituted
under Annex VI;
The International Court of Justice;
VAI\In aré)itral tribunal constituted in accordance with Annex
; an
A special arbitral tribunal constituted in accordance with
Annex VIII for specified categories of disputes.

A State, when signing, ratifying, or acceding to the Convention,
or at any time thereafter, is able to choose, by written declaration,
one or more of these means for the settlement of disputes under
the Convention.

If the parties to a dispute have not accepted the same procedure
for settlement of the dispute, it may be submitted only to arbitra-
tion in accordance with Annex VII, unless the parties otherwise
agree (article 287(5)). If a State Party has failed to announce its
choice of forum, it shall be deemed to have accepted arbitration in
accordance with Annex VIIL.

As stated in the Secretary of State’s report to the President, it
is recommended that the United States make the following declara-
tion:

The Government of the United States of America de-
clares, in accordance with article 287(1), that it chooses
the following means for the settlement of disputes concern-
ing the interpretation or application of the Convention:

(A) a special arbitral tribunal constituted in accord-
ance with Annex VIII for the settlement of disputes
concerning the interpretation or application of the ar-
ticles of the Convention relating to (1) fisheries, (2)
protection and preservation of the marine environ-
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ment, (3) marine scientific research, and (4) naviga-
tio‘xil, including pollution from vessels and by dumping;
an

(B) an arbitral tribunal constituted in accordance
with Annex VII for the settlement of disputes not cov-
ered by the declaration in (A) above.

Choice of forum does not affect the jurisdiction of the
Sea-Bed Disputes Chamber of the International Tribunal
for the Law of the Sea, as provided for in Part XI (see
below).

Article 290 authorizes a competent court or tribunal,
which considers that prima facie it has jurisdiction, to pre-
scribe appropriate provisional measures to preserve the re-
spective rights of the parties to the dispute or to prevent
serious harm to the marine environment, pending the final
decision. The term “marine environment,” as used in the
Convention, includes “marine life,” so that a competent
court or tribunal may prescribe provisional conservation
measures for living marine resources under this authority
whether or not such measures are necessary to protect the
respective rights of the parties.

Article 292 provides specifically for expedited dispute
settlement to address allegations that a State Party has
not complied with the Convention’s provisions for the
prompt release of a vessel flying the flag of another State
Party and its crew.

Article 293 provides for a court or tribunal having juris-
diction under section 2 to apply the Convention and other
rules of international law not incompatible with the Con-
vention.

Any decision rendered by a court or tribunal having ju-
risdiction under section 2 is final and is to be complied
with by all the parties to the dispute; however, the deci-
sion has no binding force except between the parties and
in respect of that particular dispute (article 296).

LIMITATIONS ON COMPULSORY, BINDING DISPUTE SETTLEMENT
(ARTICLES 297—299)

Section 3 provides for limitations on, and optional exceptions to,
the applicability of compulsory, binding dispute settlement under
section 2.

Limitations .

Disputes concerning the exercise by a coastal State of its sov-
ereign rights or jurisdiction are subject to compulsory, binding dis-
pute settlement under section 2 only in certain cases (article
297(1)). These cases involve allegations that:

A coastal State has acted in contravention of the provisions
of the Convention in regard to the freedoms and rights of navi-
gation, overflight or the laying of submarine cables and pipe-

lines, or in regard to other internationally lawful uses of the
sea specified in article 58;

83-499 0 - 94 - 4
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A State, in exercising such rights and freedoms, has violated
the Convention or certain laws and regulations adopted by a
coastal State; and

A coastal State has violated specified rules and standards for
the protection of the marine environment.

Disputes concerning marine scientific research fall within the
scope of compulsory, binding dispute settlement under section 2,
with two exceptions (article 297(2)). The first exception involves the
exercise by the coastal State of its explicit right or discretion to
withhold consent (e.g., with respect to research directly related to
resources or involving drilling). The second pertains to the coastal
State’s decision to exercise its right to suspend or cancel a research
project for non-compliance with certain required conditions. There
is provision, however, for disputes falling within such exceptions to
be addressed through compulsory, non-binding conciliation under
Annex V, section 2.

Under article 297(3), fisheries disputes are subject to compulsory,
binding dispute settlement under section 2, except that a coastal
State need not submit to such settlement any dispute relating to
its sovereign rights with respect to the living resources in its EEZ,
or the exercise thereof, including, for example, its discretionary
powers for determining the allowable catch. However, such dis-
putes may, under certain conditions, be referred to compulsory,
non-binding conciliation under Annex V, section 2. Conciliation
may be invoked if it is alleged that a coastal State has:

" Manifestly failed to comply with its obligations to ensure
through proper conservation and management measures that
the maintenance of the living resources in the exclusive eco-
nomic zone is not seriously endangered;

Arbitrarily refused to determine, at the request of another
State, the allowable catch and its capacity to harvest living re-
sources with respect to stocks which that other State is inter-
ested in fishing; or

Arbitrarily refused to allocate to any State, under articles 62,
69 and 70 and under terms and conditions established by the
coastal State cohsistent with this Convention, the whole or
part of the surplus it has declared to exist.

Optional exceptions

Article 298 provides for a State to opt out of one or more of the
dispute settlement procedures in section 2 with respect to one or
more enumerated categories of disputes. These include:

Maritime boundary disputes (to which compulsory, non-bind-
ing conciliation may apply under certain conditions);

Disputes concerning military activities and certain law en-
forcement activities; and

Disputes in respect of which the UN Security Council is ex-
ercising the functions assigned to it by the United Nations
Charter.

As stated in the Secretary of State’s report to the President, it
is recommended that the United States invoke all three of these ex-
i:eptions and, thus, that the United States make the following dec-
aration:
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The Government of the United States of America de-
clares, in accordance with paragraph 1 of article 298, that
it does not accegt the procedures provided for in section 2
of Part XV with respect to the categories of disputes set
forth in subparagraphs (a), (b) and 5».) of that paragraph.

PARTICULAR REGIME FOR DEEP SEABED MINING

The Convention contains provisions that apply specifically to dis-
putes relating to deep seabed mining. Unlike other disputes arising
under the Convention, deep seabed mining disputes may be
brought before the Seabed Disputes Chamber of the International
Tribunal for the Law of the Sea, established by article 14 and sec-
tion 4 of Annex VI to the Convention.

Article 187 gives the Sea-Bed..Disputes Chamber jurisdiction,
inter alia, over disputes:

(1) between States Parties regarding the interpretation or
application of Part XI and its related annexes, as modified by
the ment;

(2) between the Authority and States Parties regarding:

- (i) acts or omissions of the Authority in contravention of

tlt;e Convention or rules and regulations adopted pursuant

thereto,

(ii) an allegation of acts by the Authority in excess of its
jurisdiction or a misuse of its power, and

(iii) disapproval of a contract for exploration and exploi-
tation rights,

(3) between the Authority and mining companies regarding:

(i) the refusal to approve a plan of work or legal issues
arising during the approval process, and

(ii)-the interpretation or application of a contract and ac-
tivities undertaken pursuant to an approved plan of work.

In the case of ‘disputes regarding the interpretation or applica-
tion of a contract, or acts or omissions of a party to a contract, the
minin% companies have standing to initiate proceedings and need
not rely on the sponsoring State. In addition, article 188 provides
that such disputes shall be submitted to commercial arbitration at
the request of any party to the dispute.

Article 189 provides that the Tribunal shall not substitute its
discretion for that of the Authority. It also provides that the Tribu-
nal shall not declare invalid any rules and regulations adopted by
the Authority, but shall confine itself to determinations of whether
their application in specific cases is consistent with the Convention
or with a contract, or whether the Authority has exceeded its juris-
diction or has misused its power.

ARBITRATION UNDER ANNEX VII

Annex VII sets forth detailed rules concerning the procedure gov-
-erning arbitration under this Annex:

The list of potential arbitrators is maintained by the Sec-
retary-General of the United Nations; each Party may nomi-
nate up to four arbitrators to appear on the list.

An arbitral panel generally consists of five members. Each
party to the dispute appoints one member; the other three
members are appointed by agreement between the parties.
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Annex VII provides a mechanism for appointments, should the
parties be unable to agree on members; in general, the Presi-
dent of the International Tribunal for the Law of the Sea
makes the necessary appointments.
The arbitral tribunal determines its own procedure.
Decisions of the tribunal are to be by majority vote.
Arbitral awards are final and without appeal (unless other-
\évise agreed) and are to be complied with by the parties to the
ispute. '

SPECIAL ARBITRATION UNDER ANNEX VIII

Annex VIII contains somewhat different rules concerning the
procedure governing arbitration of disputes concerning the inter-
retation or application of articles of the Convention relating to (1)
isheries; (2) protection and preservation of the marine environ-
ment; (3) marine scientific research; and (4) navigation, including
pollution from vessels and by dumping:

States Parties may nominate two experts in each of these
fields, whose names shall appear on lists of experts to be estab-
lished and maintained.

A special arbitral panel generally consists of five members,
preferably appointed from the relevant list. Each party to the
dispute appoints two members; the other member is appointed
by agreement between the parties. Annex VIII provides a
mechanism for appointments, should the parties be unable to
agree on a fifth member; in general, the Secretary-General of
the United Nations is to make the necessary appointments.

The provisions for arbitration under Annex VII shall other-
wise apply.

In addition, the parties to a dispute may agree to request the
special arbitral tribunal to carry out an inquiry and establish
the facts giving rise to the dispute and, if the parties further
agree, to formulate recommendations which shall constitute a
basis for review by the parties.

OTHER MATTERS
MARITIME BOUNDARY DELIMITATION

(Articles 15-16, 74-75, 83-84)

Where the territorial seas, EEZs or continental shelves of States
with opposite or adjacent coasts overlap, the Convention provides
rules for the delimitation of those zones.

With respect to the territorial sea, delimitation is to be based on
equidistance (i.e., a median line), unless historic title or other spe-
cial circumstances call for a delimitation different from
equidistance (article 15).

With respect to the EEZ and the continental shelf, articles 74
and 83 provide that delimitation of the EEZ and the continental
shelf, respectively, are to be effected by agreement, on the basis of
international law, in order to achieve an equitable solution.

Pending agreement on delimitation of the EEZ or the continental
shelf, the States concerned are to make every effort to enter into
provisional arrangements of a practical nature and, during this
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transitional period, not to jeopardize or hamper the reaching of the
final agreement (articles 74(3) and 83(8)). Such arrangements are
without prejudice to the final delimitation of the EEZ or the con-
tinental shelf (article 74(3)).

Where there is an agreement in force between the States con-
cerned, questions relating to the delimitation of the EEZ or the
continental shelf are to be determined in accordance with the provi-
sions of that agreement.

Implications for U.S. Maritime Boundaries

The United States has twenty-eight maritime boundary situa-
tions with its neighbors. To date, ten of them have been negotiated
or adjudicated in whole or in part.

U.S. maritime boundary positions are fully consistent with the
rules reflected in the Convention. These positions were determined
through an interagency process in the late 1970s, prior to the U.S,

- extension of its maritime jurisdiction to 200 miles. As a result of

that process, the United States determined that equidistance was
the appropriate boundary in most cases, but that three situations
required a boundary other than the equidistant line: with Canada
in the Gulf of Maine/Georges.Bank area; with the USSR (now the
Russian Federation) in the Bering and Chukchi Seas and North
Pacific Ocean; and with the Baliamas north of the Straits of Flor-
ida. These positions were reflected in the outer limit of the U.S.
EEZ, published in the Federal Register (November 4, 1976, March
7 and May 12, 1977, and January 11, 1978). :

The Senate has given its advice ‘'and consent to ratification of
boundary treaties related- to the following areas: U.S.-Mexico (re-
garding the territorial sea boundary); U.S. (Puerto Rico and U.S.
Virgin Islands)-Venezuela; U.S. (American Samoa)-Cook Islands;
U.S. (American Samoa)-New Zealand (Tokelau); and U.S.-U.S.S.R.
(now the Russian Federation). The Senate has before it, for its ad-
vice and consent, treaties establishing equidistant line ‘boundaries
with Cuba and Mexico. The Senate also has before it two recently-
concluded equidistant line treaties with the United Kingdom in re-
spect of Puerto Rico and the U.S. Virgin Islands, and Anguilla and
the British Virgin Islands. (Pending entry into force, the U.S.-Cuba
boundary treaty is being applied provisionally pursuant to its
terms, extended through biannual exchanges of notes. The U.S.-
Mexico boundary is being applied through an interim executive
agreement. The U.S.-Russia treaty is being applied provisionally
pending ratification by Russia.) ‘

With respect to the U.S.-Canada maritime boundary in the Gulf
of Maine, most of that boundary was determined through a 1984
award of a Chamber of the International Court of Justice. Regard-
ing the United States and Japan, they have recorded an under-
standing that recognizes that the respective outer limits of their
maritime jurisdiction coincide and constitute a line of delimitation.

In addition to the President’ constitutional authority in this area,
Congress has authorized the Secretary of State to negotiate with
foreign States to establish the boundaries of the EEZ of the United
States in relation to any such State (16 U.S.C. § 1822(d)) and called
upon the President to establish procedures for settling any out-
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standing international boundary disputes regarding the outer con-
tinental shelf (43 U.S.C. § 1333(a)(2)(B)).

ENCLOSED OR SEMI-ENCLOSED SEAS

(Part IX, articles 122-123)

‘The Convention defines an enclosed or semi-enclosed sea as a
“gulf, basin or sea surrounded by two or more States and connected
to another sea or the ocean by a narrow outlet or consisting en-
tirely or primarily of the territorial seas and exclusive economic
zones of two or more coastal States” (article 122).

The Convention calls upon States bordering an enclosed or semi-
enclosed sea to cooperate in carrying out their duties under the
Convention, but gives such States no greater or lesser rights vis-
a-vis third States. The Convention does, however, specifically re-
quire them to endeavor to co-ordinate with each other in the areas
-of management of living resources, environmental protection and
scientific research and to invite, as appropriate, other interested
States and international organizations to cooperate with them in
these undertakings (article 123).

These provisions do not place or authorize any additional restric-
tions or limitations on navigation and overflight with respect to en-
closed or semi-enclosed seas beyond those that appear elsewhere in
the Convention.

RIGHT OF ACCESS OF LAND-LOCKED STATES TO AND FROM THE SEA
AND FREEDOM OF TRANSIT .

(Part X, Articles 124-132)

Part X addresses the rights of access of land-locked States to and
from the sea. It draws from, and expands upon, article 3 of the
High Seas Convention. Part X also tracks quite closely the 1965
Convention on Transit Trade of Land-locked States, 19 UST 7383,
TIAS No. 6592, 597 UNTS 42.

Article 124 defines several terms applicable to this Part of the
Convention. In particular, a land-locked State is one which does
not have a sea coast, and a transit State is one that is situated be-
tween a land-locked State and the sea, through whose territory
traffic in transit passes. _

Article 125 gives land-locked States the right of access to and
from the sea. The remaining articles of Part X address the specific
rights and obligations of land-locked and transit States. Exact
terms of transit are to be agreed upon between the land-locked and
transit States concerned. The United States is neither. It does,
however, have interests in trade with landlocked States and in
their economic development. Those interests are furthered by Part

Worldwide, there are now 42 land-locked States:

Africa (15): Botswana, Burkina, Burundi, Central African Repub-
lic, Chad, Ethiopia, Lesotho, Malawi, Mali, Niger, Rwanda, Swazi-
land, Uganda, Zambia, Zimbabwe.

Asia (12): Afghanistan, Armenia, Azerbaijan, Bhutan,
Kazakhstan, Kyrgyzstan, Laos, Mongolia, Nepal, Tajikistan,
Turkmenistan, Uzbekistan.
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Europe (13): Andorra, Austria, Belarus, Czech Rﬁp blic, Holy
See, Hungary, Liechtenstein, Luxembourg, F.Y.R.O.M.1, Moldova,
San Marino, Slovakia, Switzerland.

South America (2): Bolivia, Paraguay.

OTHER RIGHTS OF LAND-LOCKED STATES AND GEOGRAPHICALLY
DISADVANTAGED STATES

(Articles 69-71, 160-161, 254, 266, 269, 272)

Several articles in the Convention require that specific consider-
ation be given to land-locked and geographically disadvantaged
States. Article 70(2) defines a geographically disadvantaged State
as one which either can claim no EEZ of its own, or one whose geo-
graphical situation makes it dependent upon the exploitation of liv-
m% resources in the EEZs of other coastal States in its region, or
subregion. The articles relating to. access to fisheries are discussed
above in connection with living marine resources.

The Assembly of the Authority is to consider problems of a gen-
eral nature in connection with activities in the Area arising in par-
ticular for developing States, particularly for land-locked States
and geographically disadvantaged States (article 160(1)(k)).

Article 254 provides for land-locked States and GDS to be given
the opportunity to participate in marine scientific research in areas
off neighboring coastal States. Articles 266, 269 and 272 further
call upon States, either directly or through competent international
organizations, to endeavor to promote the development of marine
scientific and technological capacity through programs of technical
cooperation with land-locked States and geographically disadvan-
taged States.

DEVELOPMENT AND TRANSFER OF MARINE TECHNOLOGY

(Part XIV, Articles 266-278)

Part XIV of the Convention is largely declaratory of policy and
imgoses few specific obligations. It will not compel any change in
U.S. practices or policy. It encourages States to promote the devel-
opment and transfer of marine technology, particularly in relation
to achieving more widespread participation in and benefit from ma-
rine scientific research activities covered in Part XIII. Technology
transfer regarding deep seabed mining was discussed above, except
for articles 273-275, which are discussed below. ,

Article 266 urges States to cooperate in accordance with their ca-
pabilities in promoting development and transfer of marine science
and technology on fair and reasonable terms and conditions, as
well as to promote the marine scientific and technological capacity
of States, particularly developing countries, which may need and
request assistance in this field. In promoting such cooperation,
States are to have due regard for the rights and duties of holders,
suppliers and recipients of marine technology. ‘

Article 268 lists basic objectives to be promoted by States, di-
rectly or through competent international organizations. These in-
clude the acquisition, evaluation and dissemination of marine tech-

1 Former Yugoslav Republic of Macedonia.
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nological knowledge and facilitation of access to data and informa-
tion; the development of appropriate marine technology, as well as
of the infrastructure to facilitate transfer of marine technology; and
the development of human resources through training and edu-
cation of developing country nationals. In that regard, the IMO has
established the World Maritime University in Malmo, Sweden, and
the International Maritime Law Institute in Malta.

Article 269 identifies measures to achieve these objectives, in-
cluding the establishment of technical cooperation programs; pro-
motion of favorable conditions for conclusion of agreements, con-
tracts and other similar arrangements, under equitable and reason-
able conditions; holding conferences, seminars and symposia; pro-
motion of the exchange of scientists and experts; and undertaking
projects and promotion of joint ventures and other forms of bilat-
eral and multilateral cooperation.

International cooperation to promote development and transfer of
marine technology should include use of existing programs (article
270); establishment of generally accepted guidelines, criteria and
standards for the transfer of such technology on a bilateral basis
or within the framework of international organizations (article
271); and coordination of the activities of competent international
organizations (article 272).

Article 273 calls upon States to cooperate with competent inter-
national organizations and the Authority to encourage and facili-
tate transfer to developing countries and the Enterprise of skills
and marine technology regarding activities in the Area (i.e., explo-
ration and exploitation of seabed minerals). With further respect to
activities in the Area, article 274 urges the Authority itself, subject
to the rights and duties of holders, suppliers and recipients of ma-
rine technology, to provide training and employment opportunities
to developing country nationals; to make available, as requested
and particularly to developing countries, technical documentation
on relevant technologies; and to facilitate technical assistance to
developing countries in acquiring skills and know-how as well as
of hardware.

Article 275 encourages States to promote, particularly in develop-
ing coastal States, establishment of national marine scientific and
technological research centers, as well as strengthening of existing
centers, while article 276 emphasizes the establishment of regional
marine scientific and technological centers, particularly in develop-
ing countries. The functions of such centers are to include training
and education; management studies and studies on the health of
the marine environment; organization of regional conferences, sem-
inars and symposia; acquisition and processing of marine scientific
and technological data and information, as well as dissemination of
results of marine scientific and marine technological research; and
compilation of information on specific technologies and study of na-
tional policies on transfer of marine technology (article 277).

Under Part XIII (marine scientific research), as well as Part XIV,
competent international organizations are called upon to take all
appropriate measures directly or in close cooperation to carry out
their responsibilities under Part XIV (article 278).
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DEFINITIONS
(Part I, Article 1)

Various provisions of the Convention define key terms. Article
1(1) contains the definitions of five terms for purposes of the entire
Convention: Area; Authority; activities in the Area; pollution of the

“marine environment; and dumping. The first three of these defini-

tions relate to the regime for deep seabed mining and are discussed
above. The next two definitions relate to marine environmental is-
sues, and are also discussed above.

Article 1(2) contains a standard definition for the term “States
Parties” and also makes clear that the term applies, mutatis mu-
tandis, to certain other entities (such as the European Union) enti-
tled to become party to the Convention under article 305, in accord-
ance with the conditions relevant to each.

Certain terms are defined elsewhere in the Convention, but also
for purposes of the entire Convention: archipelagic baselines (arti-
cle 47); archipelagic sea lanes passage (article 53(3)); archipelagic
State (article 46); archipelago (article 46); bay (article 10(2)); con-
tiguous zone (article 33); continental shelf (article 76); enclosed or
semi-enclosed sea (article 122); EEZ (article 5§5); innocent passage
(article 19(2)); internal waters (article 8); land-locked State (article
124(1)a)); low-tide elevation (article 13(1); means of transport (arti-
cle 124(1)(d)); passage (article 18(1)); piracy (article 101); pirate
ship or aircraft (article 103); territorial sea (article 2); transit pas-
sage (article 38(2)); transit State (article 124(1)(c¢)); unauthorized
broadcasting (article 109); and warship (article 29).

Certain terms are given specific meanings for a particular Part
or a given article of the Convention, particularly in relation to deep
seabed mining. Neither the term “ship” nor the term “vessel” is de-
fined in the Convention; the two are considered to be synonymous.

Few of these terms were defined in the Territorial Sea Conven-
tion, the Continental Shelf Convention, or the High Seas Conven-
tion. The definitions included in the LOS Convention thus rep-
resent an advance in the effort to make the law of the sea more
precise and predictable.

GENERAL PROVISIONS

(Part XVI, Articles 300-304)

Part XVI of the Convention contains five “general provisions” to
guide the interpretation and application of the Convention as a
whole, or of specific parts of it.

GOOD FAITH AND ABUSE OF RIGHTS (ARTICLE 300)

This article restates existing customary law. The requirement of
good faith reflects article 2(2) of the United Nations Charter and
the fundamental rule pacta sunt servanda, reflected in article 26 of
the Vienna Convention on the Law of Treaties.
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PEACEFUL USES OF THE SEAS (ARTICLES 88, 141, 143(1), 147(2Xd), 155(2),
240(a), 242(1), 246(3), 301)

Article 301 reaffirms that all States Parties, whether coastal or
flag States, in exercising their rights and performing their duties
under the Convention with respect to all parts of the sea, must
comply with their duty under article 2(4) of the United Nations
Charter to refrain from the threat or use of force against the terri-
torial integrity or political independence of any States.

Other provisions of the Convention echo this requirement. Article
88 reserves the high seas for peaceful purposes, while articles 141
and 155(2) reserves the Area for peaceful purposes. Under articles
143(1), 147(2)d), 240(a), 242(1) and 246(3), marine scientific re-
search is required to be conducted for peaceful purposes.

None of these provisions creates new rights or obligations, im-
poses restraints upon military operations, or impairs the inherent
right of self-defense, enshrined in article 51 of the United Nations
Charter. More generally, military activities which are consistent
with the ﬁrinciples of international law are not prohibited by these,
or any other, provisions of the Convention.

DISCLOSURE OF INFORMATION (ARTICLE 302)

Without prejudice to the use of the Convention’s dispute settle-
ment procedures, in fulfilling its obligations under the Convention,
a State Party is not required to supply information the disclosure
of which is contrary to the essential interests of its security.

ARCHAEOLOGICAL AND HISTORICAL OBJECTS FOUND AT SEA (ARTICLES
33, 149 AND 303)

Article 303 imposes a general duty on States to protect objects
of an archaeological and historical nature found at sea and to co-
operate for this purpose. This obligation was implemented by the
Abandoned Shipwreck Act of 1987, 42 U.S.C. §§2101-2106, and im-
plementing regulations 54 Fed. Reg. 13642 et seq.; the National
Marine Sanctuary Act, 16 U.S.C. section 1431 et seq; the Archae-
ological Resources Protection Act, 16 U.S.C. §470aa-l1], and its uni-
form regulations 43 CFR Part 7, 36 CFR Part 296, 18 CFR Part
1312, 32 CFR Part 229; the National Historic Preservation Act, 16
U.S.C. §470, 36 CFR Part 800; the Antiquities Act of 1906, 16
U.S.C. §§431-433; and the National Register of Historic Places, 36
CFR Parts 60 & 63.

Coastal State competence to control the activities of foreign na-
tionals and foreign flag ships in this regard is limited to internal
waters, its territorial sea, and if it elects, to its contiguous zone (ar-
ticle 303 (2)). The United States has not decided whether to extend
its contiguous zone for this purpose.

Under article 149, all such objects found on the seabed beyond
the limits of national jurisdiction must be preserved and disposed
of for the benefit of mankind as a whole. %articular regard must
be paid to the preferential rights of the State or country of origin,
the State of cultural origin, or the State of historical or archaeologi-
cal origin.

Article 303(3) clarifies that the Convention is not intended to af-
fect the rights of identifiable owners, admiralty law, and the laws
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and practices concerning cultural exchanges. Article 303 is without
prejudice to other international agreements and rules of inter-
national law regarding the protection of objects of an archaeological
and historical nature (article 303(4)). For example, in 1989, the
United States and France entered into an agreement for the protec-
tion and study of the wreck of the CSS Alabama, sunk by USS
Kearsearge on June 19, 1864, in waters now forming part of the
French territorial sea (TIAS No. 11687).

The term “objects of an archaeological and historical nature” is
not defined in the Convention. It is not intended to apply to mod-
-ern objects whatever their historical interest.

RESPONSIBILITY AND LIABILITY FOR DAMAGE (ARTICLE 304)

The many specific provisions of the Convention regarding State
responsibility. -and liability for damage (articles 31, 42(5), 106,
110(3), 139, 232, 235, 263) are without prejudice to existing rules
and the development of further rules.

FINAL PROVISIONS

(Part XVII, Articles 305-320)

The final provisions of the Convention contain a number of inno-
vations in addition to the usual final clauses.

SIGNATURE (ARTICLE 305)

The Convention was open for signature for two years from the
date of its adoption, December 10, 1982. By December 9, 1984, the
Convention had been signed by 159 States and other entities enti-
tled to sign it (Cook Islands, EEC, United Nations Council for Na-
mibia and Niue). Along with the United States, thirteen other
States then in existence did not sign the Convention: Albania, Ec-
uador, Federal Republic of Germany, the Holy See, Israel, Jordan,
Kiribati, Peru, San Marino, Syria, Turkey, the United Kingdom,
and Venezuela. The Trust Territory of the Pacific Islands and the
West Indies Associated States also did not sign the Convention, al-
though they were eligible to do so.

RATIFICATION AND ACCESSION (ARTICLES 306 AND 307)

The Convention makes signature subject to ratification. As of
September 8, 1994, 65 States had deposited their instruments of
ratification, accession or succession to the Convention.

ENTRY INTO FORCE (ARTICLE 308)

Pursuant to article 308, the Convention enters into force twelve
months after the deposit of the sixtieth instrument of ratification
or accession. That instrument was deposited on November 16,
1993; accordingly, the Convention will enter into force on Novem-
ber 16, 1994.

Thereafter, the Convention will enter into force for a State ratify-
ing or acceding to it 30 days following deposit of its instrument of
ratification or accession.
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(The entry into force of the Agreement, and its effect in revising
Part XI, is discussed above in the section relating to deep seabed
mining.)

RESERVATIONS, EXCEPTIONS, DECLARATIONS AND STATEMENTS
(ARTICLES 309 AND 310)

Article 309 prohibits reservations and exceptions to the Conven-
tion, except where expressly permitted by other articles. No other
article permits reservations; only article 298 permits exceptions
and allows a Party to exclude certain categories of disputes from
compulsory dispute settlement.

Article 310 provides that a State may make declarations or state-
ments when signing, ratifying or acceding to the Convention, pro-
vided they are not reservations, i.e., that they do not purport to ex-
clude or modify the legal effect of the provisions of the Convention
in their application to that State.

RELATION TO OTHER INTERNATIONAL AGREEMENTS (ARTICLE 311)

The Convention considers the effect of the Convention on earlier
agreements, and of later agreements on the Convention, where the
same State is party to both, in a manner that is generally consist-
ent with the Vienna Convention on the Law of Treaties.

Agreements, existing or future, that are expressly permitted or
preserved by the Convention are not affected by the Convention.
Examples of such agreements would include maritime boundary
treaties between States with opposite or adjacent coasts.

AMENDMENT (ARTICLES 312—316)

The Convention creates distinct regimes for amendments relating
to activities in the Area (i.e., deep seabed mining actlvmes) and to
all other parts of the Conventnon

With respect to amendments not relating to activities in the
Area, amendments to the Convention may be adopted in either of
two ways. First, beginning in November 2004, the States Parties
may convene a conference, if more than half the States Parties
agree to do so, for the purpose of considering and adopting amend-
ments to the Convention (article 312).

Second, proposed amendments that are circulated at any time
after entry into force of the Convention shall be considered adopted
if no State objects to the amendment, or to use of the simplified
procedure, within 12 months of circulation of the amendment (arti-
cle 313).

In either case, amendments are subject to ratification. They
enter into force only for States ratifying them, after they have been
ratified by two-thirds of, but not fewer than 60, States Parties (ar-
ticle 316(1)).

With respect to amendments relating to activities in the Area
(i.e., deep seabed mining), amendments to the deep seabed mining
regime can only be adopted upon the approval of the Council and
Assembly of the Authority. The Council, on which the United
States is guaranteed a seat in perpetuity (provided we are party),
can only adopt such amendments by consensus (article 161(8)(d)).
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Because the seabed mining regime creates an institutional struc-
ture that can operate only the basis of on one set of rules applica-
ble to all, amendments to this regisne enter into force for all States
Parties one year after three fourths of the States Parties ratify.

As noted above, the Agreement abolishes the Review Conference.

DENUNCIATION (WITHDRAWAL) (ARTICLE 317)

A State Party may denounce the Convention on one year’s notice.
Article 317 also addresses certain consequences of denunciation.

STATUS OF ANNEXES (ARTICLE 318)
The Annexes form an integral part of the Convention.
DEPOSITARY (ARTICLE 319)

The Secretary-General of the United Nations is the depositary
and is assigned the normal functions of a Depositary, as well as
those consequential to particular provisions in the Convention.

AUTHENTIC TEXTS (ARTICLE 320)

The texts in the six official languages of the United Nations are
equally authentic.



UNITED NATIONS CONVENTION ON THE LAW OF THE SEA

The States Parties to this Convention,

Prompted by the desire to settle, in a spirit of mutual under-
standing and co-operation, all issues related to the law of the sea
and aware of the historic significance of this Convention as an im-
portant contribution to the maintenance of peace, justice and
progress for all peoples of the world,

Noting that developments since the United Nations Conferences
on the Law of the Sea held at Geneva in 1958 and 1960 have ac-
centuated the need for a new and generally acceptable Convention
on the law of the sea,

Conscious that the problems of ocean space are closely inter-
related and need to be considered as a whole,

Recognizing the desirability of establishing through this Conven-
tion, with due regard for the sovereignty of all States, a legal order
for the seas and oceans which will facilitate international commu-
nication, and will promote the peaceful uses of the seas and oceans,
the equitable and efficient utilization of their resources, the con-
servation of their living resources, and the study, protection and
preservation of the marine environment, .

Bearing in mind that the achievement of these goals will contrib-
ute to the realization of a just and equitable international economic
order which takes into account the interests and needs of mankind
as a whole and, in particular, the special interests and needs of de-
veloping countries, whether coastal or land-locked,

Desiring by this Convention to develop the principles embodied
in resolution 2749 (XXV) of 17 December 1970 in which the Gen-
eral Assembly of the United Nations solemnly declared inter alia
that the area of the sea-bed and ocean floor and the subsoil thereof,
beyond the limits of national jurisdiction, as well as its resources,
are the common heritage of mankind, the exploration and exploi-
tation of which shall be carried out for the benefit of mankind as
a whole, irrespective of the geographical location of States,

Believing that the codification and progressive development of
the law of the sea achieved in this Convention will contribute to
the strengthening of peace, security, co-operation and friendly rela-
tions among all nations in conformity with the principles of justice
and equal rights and will promote the economic and social advance-
ment of all peoples of the world, in accordance with the Purposes
and Principles of the United Nations as set forth in the Charter,

Affirming that matters not regulated by this Convention con-
tinue to be governed by the rules and principles of general inter-
national law,

Have agreed as follows:

(99)
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PART I—INTRODUCTION

Article 1. Use of terms and scope

1. For the purposes of this Convention:

(1) “Area” means the sea-bed and ocean floor and subsoil
thereof, beyond the limits of national jurisdiction;

(2) “Authority” means the International Sea-Bed Authority;

(3) “activities in the Area” means all activities of exploration
for, and exploitation of, the resources of the Area;

(4) “pollution of the marine environment” means the intro-
duction by man, directly or indirectly, of substances or energy
into the marine environment, including estuaries, which re-
sults or is likely to result in such deleterious effects as harm
to living resources and marine life, hazards to human health,
hindrance to marine activities, including fishing and other le-
gitimate uses of the sea, impairment of quality for use of sea
water and reduction of amenities;

(5) (a) “dumping” means:

(i) any deliberate disposal of wastes or other matter from
vessels, aircraft, platforms or other man-made structures
at sea;

(ii) any deliberate disposal of vessels, aircraft, platforms
or other man-made structures at sea;

(b) “dumping” does not include:

(i) the disposal of wastes or other matter incidental to,
or derived from the normal operations of vessels, aircraft,
platforms or other man-made structures at sea and their
equipment, other than wastes or other matter transported
by or to vessels, aircraft, platforms or other man-made
structures at sea, operating for the purpose of disposal of
such matter or derived from the treatment of such wastes
or other matter on such vessels, aircraft, platforms or
structures;

(ii) placement of matter for a purpose other than the
mere disposal thereof, provided that such placement is not
contrary to the aims of this Convention.

2. (1) “States Parties” means States which have consented to be
bound by this Convention and for which this Convention is in force.

(2) This Convention applies mutatis mutandis to the entities re-
ferred to in article 305, paragraph 1 (b), (c), (d), (e) and (f), which
become Parties to this Convention in accordance with the condi-
tions relevant to each, and to that extent “States Parties” refers to
those entities.

PART II—TERRITORIAL SEA AND CONTIGUOUS ZONE
SECTION 1. GENERAL PROVISIONS

Article 2. Legal status of the territorial sea, of the air space over the
territorial sea and of its bed and subsoil

1. The sovereignty of a coastal State extends, beyond its land ter-
ritory and internal waters and, in the case of an archipelagic State,
its archipelagic waters, to an adjacent belt of sea, described as the
territorial sea.
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2. This sovereignty extends to the air space over the territorial
sea as well as to its bed and subsoil.

3. The sovereignty over the territorial sea is exercised subject to
this Convention and to other rules of international law.

SECTION 2. LIMITS OF THE TERRITORIAL SEA

Article 3. Breadth of the territorial sea

Every State has the right to establish the breadth of its terri-
torial sea up to a limit not exceeding 12 nautical miles, measured
from baselines determined in accordance with this Convention.

Article 4. Outer limit of the territorial sea

The outer limit of the territorial sea is the line every point of
which is at a distance from the nearest point of the baseline equal
to the breadth of the territorial sea.

Article 5. Normal baseline

Except where otherwise provided in this Convention, the normal
baseline for measuring the breadth of the territorial sea is the low-
water line along the coast as marked on large-scale charts officially
recognized by the coastal State.

Article 6. Reefs

In the case of islands situated on atolls or of islands having
fringing reefs, the baseline for measuring the breadth of the terri-
torial sea is the seaward low-water line of the reef, as shown by
’;l;es appropriate symbol on charts officially recognized by the coast-

tate. .

Article 7. Straight baselines

1. In localities where the coastline is deeply indented and cut
into, or if there is a fringe of islands along the coast in its imme-
diate vicinity, the method of straight baselines joining appropriate
points may be employed in drawing the baseline from which the
breadth of the territorial sea is measured.

2. Where because of the presence of a delta and other natural
conditions the coastline is highly unstable, the appropriate points
may be selected along the furtherest seaward extent of the low-
water line and, notwithstanding subsequent regression of the low-
water line, the straight baselines shall remain effective until
changed by the coastal State in accordance with this Convention.

3. The drawing of straight baselines must not depart to any ap-
preciable extent from the general direction of the coast, and the sea
areas lying within the lines must be sufficiently closely linked to
the land domain to be subject to the régime of internal waters.

4. Straight baselines shall not be drawn to and from low-tide ele-
vations, unless lighthouses or similar installations which are per-
manently above sea level have been built on them or except in in-
stances where the drawing of baselines to and from such elevations
has received general international recognition.

5. Where the method of straight baselines is applicable under
paragraph 1, account may be taken, in determining particular
baselines, of economic interests peculiar to the region concerned,
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the reality and the importance of which are clearly evidenced by
long usage.

6. The system of straight baselines may not be applied by a State
in such a manner as to cut off the territorial sea of another State
from the high seas or an exclusive economic zone.

Article 8. Internal waters

1. Except as provided in Part IV, waters on the landward side
of the baseline of the territorial sea form part of the internal wa-
ters of the State.

2. Where the establishment of a straight baseline in accordance
with the method set forth in article 7 has the effect of enclosing
as internal waters areas which had not previously been considered
as such, a right of innocent passage as provided in this Convention
shall exist in those waters.

Article 9. Mouths of rivers

If a river flows directly into the sea, the baseline shall be a
straight line across the mouth of the river between points on the
low-water line of its banks.

Article 10. Bays

1. This article relates only to bays the coasts of which belong to
a single State.

2. For the purposes of this Convention, a bay is a well-marked
indentation whose penetration is in such proportion to the width of
its mouth as to contain land-locked waters and constitute more,
than a mere curvature of the coast. An indentation shall not, how-
ever, be regarded as a bay unless its area is as large as, or larger
than, that of the semi-circle whose dxameter is a line drawn across
the mouth of that indentation.

3. For the purpose of measurement, the area-of an indentation
is that lying between the low-water mark around the shore of the
indentation and a line joining the low-water mark of its natural en-
trance points. Where, because of the presence of islands, an inden-
tation has more than one mouth, the semi-circle shall be drawn on
a line as long as the sum total of the lengths of the lines across
the different mouths. Islands within an indentation shall be in-
cluded as if they were part of the water area of the indentation.

4. If the distance between the low-water marks of the natural en-
trance points of a bay does not exceed 24 nautical miles, a closing
line may be drawn between these two low-water marks, and the
waters enclosed thereby shall be considered as internal waters.

5. Where the distance between the low-water marks of the natu-
ral entrance points of a bay exceeds 24 nautical miles, a straight
baseline of 24 nautical miles shall be drawn within the bay in such
a manner as to enclose the maximum area of water that is possxble‘
with a line of that length

6. The foregoing provisions do not apply to so-called “historic”
bays, or in any case where the system of straight baselines pro-
vided for in article 7 is applied:
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Article 11. Ports

For the purpose of delimiting the territorial sea, the outermost
permanent harbour works which form an integral part of the har-
bour system are regarded as forming part of the coast. Off-shore in-
stallations and artificial islands shall not be considered as perma-
nent harbour works.

Article 12. Roadsteads

Roadsteads which are normally used for the loading, unloading
and anchoring of ships, and which would otherwise be situated
wholly or partly outside the outer limit of the territorial sea, are
included in the territorial sea.

Article 13. Low-tide elevations

1. A low-tide elevation is a naturally formed area of land which
is surrounded by and above water at low tide but submerged at
high tide. Where a low-tide elevation is situated wholly or partly
at a distance no exceeding the breadth of the territorial sea from
the mainland or an island, the low-water line on that elevation
may be used as the baseline for measuring the breadth of the terri-
torial sea.

2. Where a low-tide elevation is wholly situated at a distance ex-
ceeding the breadth of the territorial sea from the mainland or an
island, it has no territorial sea of its own.

Article 14. Combination of methods for determining baselines

The coastal State may determine baselines in turn by any of the
anlethods;provided for in the foregoing articles to suit different con-
itions.

Article 15. Delimitation of the territorial sea between States with op-
posite or adjacent coasts

Where the coasts of two States are opposite or adjacent to each
other, neither of the two States is entitﬁe(:l, failing agreement be-
tween them to the contrary, to extend its territorial sea beyond the
median line every point of which is equidistant from the nearest
points on the baselines from which the breadth of the territorial
seas of each of the two States is measured. The above provision
does not apply, however, where it is necessary by reason of historic
title or other special circumstances to delimit the territorial seas of
the two States in a way which is at variance therewith.

Artile 16. Charts and lists of geographical co-ordinates

1. The baselines for measuring the breadth of the territorial sea
determined in accordance with articles 7, 9 and 10, or the limits
derived therefrom, and the lines of delimitation drawn in accord-
ance with articles 12 and 15 shall be shown on charts of a scale
or scales adequate for ascertaining their position. Alternatively, a
list of geographical co-ordinates or points, specifying the geodetic
datum, may be substituted.

2. The coastal State shall give due publicity to such charts or
lists of geographical co-ordinates and shall deposit a copy of each
such chart or list with the Secretary-General of the United Na-
tions.
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SECTION 3. INNOCENT PASSAGE IN THE TERRITORIAL SEA
SUBSECTION A. RULES APPLICABLE TO ALL SHIPS

Article 17. Right of innocent passage

Subject to this Convention, ships of all States, whether coastal
or lanacll-locked, enjoy the right of innocent passage through the ter-
ritorial sea.

Article 18. Meaning of passage

1. Passage means navigation through the territorial sea for the
purpose of:

(a) traversing that sea without entering internal waters or
calling at a roadstead or port facility outside internal waters;
or

(b) proceeding to or from internal waters or a call at such
roadstead or port facility.

2. Passage shall be continuous and expeditious. However, pas-
sage includes. stopping and anchoring, but only in so far as the
same are incidental to ordinary navigation or are rendered nec-
essary to force majeure or-distress or for the purpose of rendering
assistance to persons, ships or aircraft in danger or distress.

Article 19. Meaning pf innocent passage

1. Passage is innocent so long as it is not grejudicial to the peace,
good order or security of the coastal State. Such passage shall take
place in conformity with this Convention and with other rules of
international law. S
2. Passage of a foreign ship shall be considered to be prejudicial
to the peace, good order or security of the coastal State if in the
territorial sea it engages-in any of the following activities: .
(a) any threat or use of force against the sovereignty, terri-
torial integrity or political independence of the coastal State, or
in any other manner in violation of the principles of inter-
national law embodied in the Charter of the United Nations;
(b) any exercise or practice with weapons of any kind;
. (c)-any act aimed at collecting information to the prejudice
of the defence or security of the coastal State;
(d) any act of prop da aimed at affecting the defence or
security of the coastal State; - ‘
(e) the launching, landing or taking on board of any aircraft;
4 (f) the launching, landing or taking on board of any military
evice; .
(g) the loading or unloading of any commodity, currency or
rson. contrary to the customs, fiscal, immigration or sanitary
aws and regulations of the coastal State;
(h) any act of willful and serious pollution contrary to this
Convention; .
(i) any fishing activities;
(j) the carrying out of research or survey activities;
(k) any act aimed at interfering with any systems of commu-
gication or any other facilities or installations of the coastal
tate;
(1) any other activity not having a direct bearing on passage.
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Article 20. Submarines and other underwater vehicles

In the territorial sea, submarines and other underwater vehicles
are required to navigate on the surface and to show their flag.

Article 21. Laws and regulations of the coastal State relating to in-
nocent passage

1. The coastal State may adopt laws and regulations, in conform-
ity with the provisions of this Convention and other rules of inter-
national law, relating to innocent passage through the territorial
sea, in respect of all or any of the following:
;.?fz the saféty of navigation and the regulation of maritime
traffic;
(b) the protection of navigational aids and facilities and other
facilities or installations;
{(c) the protection of cables and pipelines;
(d) the conservation of the living resources of the sea;
(e) the prevention of infringement of the fisheries laws and
regulations of the coastal State;
(f) the preservation of the environment of the coastal State
and the prevention, reduction and control of pollution thereof;
(g) marine scientific research and hydrographic surveys;
(h) the prevention of infringement of the customs, fiscal, im-
migration or sanitary laws and regulations of the coastal State.

2. Such laws and regulations shall not apply to the design, con-
struction, manning or equipment of foreign ships unless they are
giving effect to generally accepted international rules or standards.

3. The coastal State shall give due publicity to all such laws and
regulations.

4. Foreign ships exercising the right of innocent passage through
the territorial sea shall comply with all such laws and regulations
and all generally accepted international regulations relating to the
prevention of collisions at sea.

Article 22. Sea lanes and traffic separation schemes in the terri-
torial sea

1. The coastal State may, where necessary having regard to the
safety of navigation, require foreign ships exercising the right of in-
nocent passage through its territorial sea to use such sea lanes and
traffic separation schemes as it may designate or prescribe for the
regulation of the passage of ships.

2. In particular, tankers, nuclear-powered ships and ships carry-
ing nuclear or other inherently dangerous or noxious substances or
inaterials may be required to confine their passage to such sea
anes.

3. In the designation of sea lanes and the prescription of traffic
separation schemes under this article, the coastal State shall take
into account:

(a) the recommendations of the competent international or-
ganization;

(b) any channels customarily used for international naviga-
tion;

(c) the special characteristics of particular ships and chan-
nels; and

(d) the density of traffic.
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4. The coastal State shall clearly indicate such sea lanes and
traffic separation schemes on charts to which due publicity shall be
given.

Article 23. Foreign nuclear-powered ships and ships carrying nu-
. clear or other inherently dangerous or noxious substances

Foreign nuclear-powered ships and ships carrying nuclear or
other inherently dangerous or noxious substances shall, when exer-
cising the right of innocent passage through the territorial sea,
carry documents.and observe special precautionary measures es-
tablished for such ships by international agreements.

Article 24. Duties of the coastal State

1. The coastal State shall not hamper the innocent passage of
foreign ships through the territorial sea except in accordance with
this Convention. In particular, in the application of this Convention
or of any laws or regulations adopted in conformity with this Con-
vention, the coastal State shall not:

(a) impose requirements on foreign ships which have the
practical effect of denying or impairing the right of innocent
‘passage; or
. (b) discriminate in form or in fact against the ships of any

- State or against ships carrying cargoes to, from or on behalf of
any State.

2. The coastal State shall give appropriate publicity to any dan-
ger to navigation, of which it has knowledge, within its territorial
sea.

Article 25. Rights of protection of the coastal State

1. The coastal State may take the necessary steps in its terri-
torial sea to prevent passage which is not innocent.

2. In the case of ships proceeding to internal waters or a call at
a port facility outside internal waters, the coastal State also has
the right to take the necessary steps to prevent any breach of the
conditions to which admission of those ships to internal waters or
such a call is subject.

3. The coastal State may, without discrimination in form or in
fact among foreign ships, suspend temporarily in specified areas of
its territorial sea the innocent passage of foreign ships if such sus-
pension is essential for the protection of its security, including
weapons exercises. Such suspension shall take effect only after
having been duly published.

Article 26. Charges which may be levied upon foreign ships

1. No charge may be levied upon foreign ships by reason only of
their passage through the territorial sea.

2. Charges may be levied upon a foreign ship passing through
the territorial sea as payment only for specific services rendered to
the ship. These charges shall be levied without discrimination.
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SUBSECTION B. RULES APPLICABLE TO MERCHANT SHIPS AND
GOVERNMENT SHIPS OPERATED FOR COMMERCIAL PURPOSES

Article 27. Criminal Jurisdiction on Board a foreign ship

1. The criminal jurisdiction of the coastal State should not be ex-
ercised on board a foreign ship passing through the territorial sea
to arrest any person or to conduct any investigation in connection
with any crime committed on board the ship during its passage,
save only in the following cases:

s (a) if the consequences of the crime extend to the coastal
tate;

(b) if the crime is of a kind to disturb the peace of the coun-
try or the good order of the territorial sea;

(c) if the assistance of the local authorities has been re-
quested by the master of the ship or by a diplomatic agent or
consular officer of the flag State; or

(d) if such measures are necessary for the suppression of il-
licit traffic in narcotic drugs or psychotropic substances.

2. The above provisions do not affect the right of the coastal
State to take any steps authorized by its laws for the purpose of
an arrest or investigation on board a foreign ship passing through
the territorial sea after leaving internal waters.

3. In the cases provided for in paragraphs 1 and 2, the coastal
State shall, if the master so requests, notify a diplomatic agent or
consular officer of the flag State before taking any steps, and shall
facilitate contact between such agent or officer and the ship’s crew.
In cases of emergency this notification may be communicated while
the measures are being taken.

4. In considering whether or in what manner an arrest should be
made, the local authorities shall have due regard to the interests
of navigation.

5. Except as provided in Part XII or with respect to violations of
laws and regulations adopted in accordance with Part V, the coast-
al State may not take any steps on board a foreign ship passing
through the territorial sea to arrest any person or to conduct any
investigation in connection with any crime committed before the
ship entered the territorial sea, if the ship, proceeding from a for-
eign port, is only passing through the territorial sea without enter-
ing internal waters.

Article 28. Civil Jurisdiction in relation to foreign ships

1. The coastal State should not stop or divert a foreign ship pass-
ing through the territorial sea for the purpose of exercising civil ju-
risdiction in relation to a person on board the ship.

2. The coastal State may not levy execution against or arrest the
ship for the purpose of any civil proceedings, save only in respect
of obligations or liabilities assumed or incurred by the ship itself
in the course or for the purpose of its voyage through the waters
of the coastal State.

3. Paragraph 2 in without prejudice to the right of the coastal
State, in accordance with its laws, to levy execution against or to
arrest, for the purpose of any civil proceedings, a foreign ship lying
in the territorial sea, or passing through the territorial sea after
leaving internal waters.
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SUBSECTION C. RULES APPLICABLE TO WARSHIPS AND OTHER
GOVERNMENT SHIPS OPERATED FOR NON-COMMERCIAL PURPOSES

Article 29. Definition of warships

For the purpose of this Convention, “warship” means a ship be-
longing to the armed forces of a State bearing the external marks
distinguishing such ships of its nationality, under the command of
an officer duly commissioned by the government of the State and

- whose name appears in the appropriate service list or its equiva-
lent, and manned by a crew which is under regular armed forces
discipline.

Article 30. Non-compliance by warships with the laws and regula-

tions of the coastal State

If any warship does not comply with the laws and regulations of
the coastal State concerning passage through the territorial sea
and disregards any request for compliance therewith which is made
to it, the coastal State may require it to leave the territorial sea
immediately.

Article 31. Responsibility of the flag State for damage caused by a
warship or other government ship operated for non-commercial
purposes

The flag State shall bear international responsibility for any loss
or damage to the coastal State resulting from the non-compliance
by a warship or other government ship operated for non-commer-
cial purposes with the laws and regulations of the coastal State
concerning passage through the territorial sea or with the provi-
sions of this Convention or other rules of international law.

Article 32. Immunities of warships and other government ships op-
- erated for non-commercial purposes

With such exceptions as are contained in subsection A and in ar-
ticles 30 and 31, nothing in this Convention affects the immunities
of warships and other government ships operated for non-commer-
cial purposes.

SECTION 4. CONTIGUOUS ZONE

Article 33. Contiguous zone

1. In a zone contiguous to its territorial sea, described as the con-
tiguous zone, the coastal State may exercise the control necessary
to:

(a) prevent infringement of its customs, fiscal, immigration
or sanitary laws and regulations within its territory or terri-
torial sea;

(b) punish infringement of the above laws and regulations
committed within its territory or territorial sea.

2. The contiguous zone may not extend beyond 24 nautical miles
from the baselines from which the breadth of the territorial sea is
measured.
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PART III—STRAITS USED FOR INTERNATIONAL NAVIGATION
SECTION 1. GENERAL PROVISIONS

Article 34. Legal status of waters forming straits used for inter-
national navigation

1. The regime of passage through straits used for international
navigation established in this Part shall not in other respects af-
fects the legal status of the waters forming such straits or the exer-
cise by the States bordering the straits of their sovereignty or juris-
diction over such waters and their air space, bed and subsoil.

2. The sovereignty or jurisdiction of the States bordering the
straits is exercised subject to this Part and to other rules of inter-
national law.

Article 35. Scope of this Part

Nothing in this Part affects:

(a) any areas of internal waters within a strait, except where
the establishment of a straight baseline in accordance with the
method set forth in article 7 has the effect of enclosing as in-
temalhwaters areas which had not previously been considered
as such; ,

(b) the legal status of the waters beyond the territorial seas
of States bordering straits as exclusive economic zones or high
seas; or

(c) the legal regime in straits in which passage is regulated
in whole or in part by long-standing international conventions
in force specifically relating to such straits.

Article 36. High seas routes or routes through exclusive economic
-zones through straits used for international navigation

This Part does not apply to a strait used for international navi-
gation if there exists through the strait a route through the high
seas or through an exclusive economic zone of similar convenience
with respect to navigational and hydrographical characteristics; in
such routes, the other relevant Parts of this Convention, including
the lprovisions regarding the freedoms of navigation and overflight,
apply.

SECTION 2. TRANSIT PASSAGE

Article 37. Scope of this section

This section applies to straits which are used for international
navigation between one part of the high seas or an exclusive eco-
nomic zone and another part of the high seas or an exclusive eco-
nomic zone.

Article 38. Right of transit passage

1. In straits referred to in article 37, all ships and aircraft enjoy
the right of transit passage, which shall not be impeded; except
that, if the strait is formed by an island of a State bordering the
strait and its mainland, transit passage shall not apply if there ex-
ists seaward of the island a route through the high seas or through
an exclusive economic zone of similar convenience with respect to
navigational and hydrographical characteristics.
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2. Transit passage means the exercise in accordance with this
Part of the freedom of navigation and overflight solely for the pur-
pose of continuous and expeditious transit of the strait between one
part of the high seas or an exclusive economic zone and another
part of the high seas or an exclusive economic zone. However, the
requirement of continuous and expeditious transit does not pre-
clude passage through the strait for the purpose of entering, leav-
ing or returning from a State bordering the strait, subject to the
conditions of entry to that State.

3. Any activity which is not an exercise of the right of transit
passage through a strait remains subject to the other applicable
provisions of this Convention.

Article 39. Duties of ships and aircraft during transit passage

1. Ships and aircraft, while exercising the right of transit pas-
sage, shall:

(a) proceed without delay through or over the strait;

(b) refrain from any threat or use of force against the sov-
ereignty, territorial integrity or political independence of
States bordering the strait, or in any other manner in violation
of the principles of international law embodied in the Charter
of the United Nations;

(¢) refrain from any activities other than those incident to
their normal modes of continuous and expeditious transit un-
less rendered necessary by force majeure or by distress;

(d) comply with other relevant provisions of this Part.

2. Ships in transit passage shall:

(a) comply with generally accepted international regulations,
procedures and practices for safety at sea, including the Inter-
national Regulations for Preventing Collisions at Sea; ,

(b) comply with generally accepted international regulations,
procedures and practices for the prevention, reduction and con-
trol of pollution from ships.

3. Aircraft in transit passage shall:

" (a) observe the Rules of the air established by the Inter-
national Civil Aviation Organization as they apply to civil air-
craft; state aircraft will normally comply with such safety
measures and will at all times operate with due, regard for the
safety of navigation;

(b) at all times monitor the radio frequency assigned by the
competent internationally designated air traffic control author-
ity or the appropriate international distress radio frequency.

Article 40. Research and survey activities

During transit passage, foreign ships, including marine scientific
research and hydrographic survey ships, may not carry out any re-
search or survey activities without the prior authorization of the
States bordering straits.

Article 41. Sea lanes and traffic separation schemes in straits used
for international navigation

1. In comformity with this Part, States bordering straits may
designate sea lanes and prescribe traffic separation schemes for
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nfgvlilgation in straits where necessary to promote the safe passage
of ships.

2. Such States may, when circumstances require, and after giv-
ing due publicity thereto, substitute other sea lanes or traffic sepa-
ration schemes for any sea lanes or traffic separation schemes pre-
viously designated or prescribed by them.

3. Such sea lanes or traffic separation schemes shall conform to
generally accepted international regulations.

4. Before designating or substituting sea lanes or prescribing or
substituting traffic separation schemes, States bordering straits
shall refer proposals to the competent international organization
with a view to their adoption. The organization may adopt only
such sea lanes and traffic separation schemes as may be agreed
with the States bordering the straits, after which the States may
designate, prescribe or substitute them,

5. In respect of a strait where sea lanes or traffic separation
schemes through the waters of two or more States bordering the
strait are being proposed, the States concerned shall co-operate in
formulating proposals in consultation with the competent inter-
national organization.

6. States bordering straits shall clearly indicate all sea lanes and
traffic separation schemes designated or prescribed by them on
charts to which due publicity shall be given.

7. Ships in transit passage shall respect applicable sea lanes and
ti'afﬁc separation schemes established in accordance with this arti-
cle.

Article 42. Laws and regulations of States bordering straits relating
to transit passage

1. Subject to the provisions of this section, State bordering straits
may adopt laws ang regulations relating to transit passage through
straits, in respect of all or any of the following:

(a) the safety of navigation and the regulation of maritime
traffic, as provided in-article 41;

(b) the prevention, reduction and control of pollution, by giv-
ing effect to applicable international regulations regarding the
discharge of oil, oily wastes and other noxious substances in
the strait;

(c) with respect to fishing vessels, the prevention of fishing,
including the stowage of fishing gear; ‘

(d) the loading or unloading of any commodity, currency or
person in contravention of the customs fiscal, immigration or
sanitary laws and regulations of State bordering straits.

2. Such laws and regulations shall not discriminate in form or in
fact among foreign ships or in their application have the practical
effect of denying, hampering or impairing the right of transit pas-
sage as defined in this section.

3. States bordering straits shall give due publicity to all such
laws and regulations.

4. Foreign ships exercising the right of transit passage shall com-
ply with such laws and regulations.

5. The flag State of a ship or the State of registry of an aircraft
entitled to sovereign immunity which acts in a manner contrary to
such laws and regulations or other provisions of this Part shall
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bear international responsibility for any loss or damage which re-
sults to States bordering straits.

Article 43. Navigational and safety aids and other improvements
and the prevention, reduction and control of pollution

User States and States bordering a strait should by agreement
co-operate:

(a) in the establishment and maintenance in a strait of nec-
es navigational and safety aids or other improvements in
aid of international navigation; and

h(ib) for the prevention, reduction and control of pollution from
ships.

Article 44. Duties of States bordering straits

States bordering straits shall not hamger transit passage and
shall give appropriate publicity to any danger to navigation or
-. overflight within or over the strait of which they have knowledge.
There shall be no suspension of transit passage.

SECTION 3. INNOCENT PASSAGE

Article 45. Innocent passage

. 1. The regime of innocent passage, in accordance with Part II,
section 3, shall apply in straits used for international navigation:
(a) excluded from the application of the regime of transit
passage under article 38, paragraph 1; or
(b) between a part of the high seas or an exclusive economic
zone and the territorial sea of a foreign State.
2. There shall be no suspension of innocent passage through such
straits. 4

A . PART IV—ARCHIPELAGIC STATES
Article 46. Use of terms
For the purposes of this Convention:

(a) “archipelagic State” means of a State constituted wholly
by one or more archipelagos and may include other islands;

(b) “archipelago” means a group of islands, including parts of
islands, "interconnecting waters and other natural features
which are so closely interrelated that such islands, water and
other natural features form an intrinsic geographical, economic
and p(ljllitical’ entity, or which historically have been regarded
as such.

Article 47. Archipelagic baselines

1. An arhcipelagic State may draw straight archipelagic base-
lines joining the outermost points of the outermost islands and dry-
ing reefs of the archipelago provided that within such baselines are
included the main islands and an area in which the ratio of the
area of the water to the area of the land, including atolls, is be-
tween 1to 1and 9 to 1.

2. The length of such baselines shall not exceed 100 nautical
miles, except that up to 3 per cent of the total number of baselines
enclosing any archiplago may exceed that length, up to a maximum
length of 125 nautical miles.



113

3. The drawing of such baselines shall not depart to any appre-
ciable extent from the general configuration of the archipelago.

4. Such baselines shall not be drawn to and from low-tide ele-
vations, unless lighthouses or similar installations which are per-
manently above sea level have been built on them or where a E)w-
tide elevation is situated wholly or partly at a distance not exceed-
ing the breadth of the territorial sea from the nearest island.

5. The system of such baselines shall not be applied by an
archipelagic State in such a manner as to cut off from the high
%iai or the exclusive economic zone the territorial sea of another

ate.

6. If a part of the archipelagic waters of an archipelagic State lies
between two parts of an immediately adjacent neighbouring State,
existing rights and all other legitimate interests which the latter
State has traditionally exercised in such waters and all rights stip-
ulateddby agreement between those States shall continue and be re-
spected. _

7. For the purpose of computing the ratio of water to land under
paragraph 1, land areas may include waters lying within the fring-
ing reefs of islands and atolls, including that part of a steep-sided
oceanic plateau which is enclosed or nearly enclosed by a chain of
lifnestone islands and drying reefs lying on the perimeter of the

ateau.

P 8. The baselines drawn in accordance with this article shall be
shown on charts of a scale or scales adequate for ascertaining their
position. Alternatively, lists of geographical co-ordinates of points,
specifying the geodetic datum, may be substituted.

9. The archipelagic State shall give due publicity to such charts
or lists of geographical co-ordinates and shall deposit a copy of each
such chart or list with the Secretary-General of the United Na-
tions.

Article 48. Measurement of the breadth of the territorial sea, the
contiguous zone, the exclusive economic zone and the continen-
tal shelf

The breadth of the territorial sea, the contiguous zone, the exclu-
sive economic zone and the continental shelf shall be measured
from archipelagic baselines drawn in accordance with article 47.

Article 49. Legal status of archipelagic waters, of the air space over
archipelagic waters and of their bed and subsoil

1. The sovereignty of an archipelagic State extends to the waters
enclosed by the archipelagic baselines drawn in accordance with ar-
ticle 47, described as archipelagic waters, regardless of their depth
or distance from the coast.

2. This sovereignty extends to the air space over the archipelagic
waters, as well as to their bed and subsoil, and the resources con-
tained therein. '

3. This sovereignty is exercised subject to this Part.

4. The régime of archipelagic sea lanes passage established in
this Part shall not in other respects affect the status of the
archipelagic waters, including the sea lanes, or the exercise by the
archipelagic State of its sovereignty over such waters and their air
space, bed and subsoil, and the resources contained therein.
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Article 50. Delimitation of internal waters

Within its archipelagic waters, the archipelagic State may draw
closing lines for the delimitation of internal waters, in accordance
with articles 9, 10 and 11.

Article 51. Existing agreements, traditional fishing rights and exist-
ing submarine cables

1. Without prejudice to article 49, an archipelagic State shall re-
spect existing agreements with other States and shall recognize
- traditional -fishing rights and other legitimate activities of the im-
. mediately adjacent neighbouring States in certain areas falling
within archipelagic waters. The terms and conditions for the exer-
cise of such rights and activities, including the nature, the extent
and the areas to which they apply, shall, at the request of any of
the States concerned, be regulated by bilateral agreements between
them. Such rights shall not be transferred to or shared with third
States or their nationals.

2. An archipelagic State shall respect existing submarine cables
-laid by other States and passing through its -waters without mak-
ing.a landfall. An archxge agic State shall permit the maintenance
and replacement of such cables upon receiving due notice of their
location and the intention to repair or replace them.

Article 52. Right of innocent passage

1. Subject to article 53 and without prejudice to article 50, ships
of all States enjoy the right of innocent passage through
archi’gﬁlagic waters, in accordance with Part II, section 3.

2. The archipelagic State may, without discrimination in form or
in fact among foreign ships, suspend temporarily in specified areas
of its archipelagic waters the innocent passage of foreign ships if
such suspension is essential for the protection of its security. Such
suspension shall take effect only after having been duly published.

Article 53. right of archipelagic sea lanes passage

1. An archipelagic State may designate sea lanes and air routes
thereabove, suitable for the continuous and expeditious passage of
foreign ships and aircraft through or over its archipelagic waters
and the adjacent territorial sea.

2. All ships and aircraft enjoy the right of archipelagic sea lanes
passage in such sea lanes and air routes.

3. Archipelagic sea lanes tpassage means the exercise in accord-
ance with this Convention of the right of navigation and overflight
in the normal mode solely for the purpose of continuous, expedi-
tious and unobstructed transit between one part of the high seas
or an exclusive economic zone and another part of the high seas or
an exclusive economic zone.

4. Such sea lanes and air routes shall traverse the archipelagic
waters and the adjacent territorial sea and shall include all normal
ﬁassage routes used as routes for international navigation or over-

ight through or over archipelagic waters and, within such routes,
so far as ships are concerned, all normal navigational channels,
provided that duplication of routes of similar convenience between
the same entry and exit points shall not be necessary.

ts
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5. Such sea lanes and air routes shall be defined by a series of
continuous axis lines from the entry points of passage routes to the
exit points. Ships and aircraft in archipelagic sea lanes passage
shall not deviate more than 25 nautical miles to either side of such
axis lines during passage, provided that such ships and aircraft
shall not navigate closer to the coasts than 10 percent of the dis-
tance between the nearest points on islands bordering the sea
lanes.

6. An archipelagic State which designates sea lanes under this
article may also prescribe traffic separation schemes for the safe
passage of ships through narrow channels in such sea lanes.

7. An archipelagic State may, when circumstances require, after
giving due publicity thereto, substitute other sea lanes or traffic
separation schemes for any sea lanes or traffic separation schemes
previously designated or prescribed by it.

8. Such sea lanes and traffic separation schemes shall conform
to generally accepted international regulations.

9. In designating or substituting sea lanes or prescribing or sub-
stituting traffic separation schemes, an archipelagic State shall
refer proposals to the competent international organization with a
view to their adoption. The organization may adopt only such sea
lanes and traffic separation schemes as may be agreed with the
archipelagic State, after which the archipelagic State may des-
ignate, prescribe or substitute them.

10. The archipelagic State shall clearly indicate the axis of the
sea lanes and the traffic separation schemes designated or pre-
scribed by it on charts to which due publicity shall be given.

11. Ships in archipelagic sea lanes passage shall respect applica-
ble sea lanes and traffic separation schemes established in accord-
ance with this article.

12. If an archipelagic State does not designate sea lanes or air
routes, the right of archipelagic sea lanes passage may be exercised
through the routes normally used for international navigation.

Article 54. Duties of ships and aircraft during their passage, re-
search and survey activities, duties of the archipelagic State
and laws and regulations of the archipelagic State relating to
archipelagic sea lanes passage

Article 39, 40, 42 and 44 apply mutatis mutandis to archipelagic
sea lanes passage.

PART V—EXCLUSIVE ECONOMIC ZONE

Article 55. Specific legal regime of the exclusive economic zone

The exclusive economic zone is an area beyond and adjacent to
the territorial sea, subject to the specific legal regime established
in this Part, under which the rights and jurisdiction of the coastal
State and the rights and freedoms of other States are governed by
the relevant provisions of this Convention.

Article 56. Rights, jurisdiction and duties of the coastal State in the
exclusive economic zone

1. In the exclusive economic zone, the coastal State has:
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(a) sovereign rights for the purpose of exploring and exploit-
ing, conserving and managing the natural resources, whether
living or non-living, of the waters superjacent to the sea-bed
and of the sea-bed and its subsoil, and with regard to other ac-
tivities for the economic exploitation and exploration of the
zone, such as the production of energy from the water, currents
and winds;

(b) jurisdiction as provided for in the relevant provisions of
this Convention with regard to:

(i) the establishment and use of artificial islands, instal-
lations and structures;

(ii) marine scientific research;

(iii) the protection and preservation of the marine envi-
ronment;

(c) other rights and duties provided for in this Convention.

2. In exercising its rights and performing its duties under this
Convention in the exclusive economic zone, the coastal State shall
have due regard to the rights and duties of other States and shall
act in a manner compatible with the provisions of this Convention.

3. The rights set out in this article with respect to the sea-bed
and subsoil shall be exercised in accordance with Part VI.

Article 57. Breadth of the exclusive economic zone

The exclusive economic zone shall not extend beyond 200 nau-
tical miles from the baselines from which the breadth of the terri-
torial sea is measured.

Article 58. Rights and duties of other States in the exclusive eco-
nomic zone

1. In the exclusive economic zone, all States, whether coastal or
land-locked, enjoy, subject to the relevant provisions of this Con-
vention, the freedoms referred to in article 87 of navigation and
overflight and of the laying of submarine cables and pipelines, and
other internationally lawful uses of the sea related to these free-
doms, such as those associated with the operation of ships, aircraft
and submarine cables and pipelines, and compatible with the other
provisions of this Convention.

2. Articles 88 to 115 and other pertinent rules of international
law apply to the exclusive economic zone in so far as they are not
incompatible with this Part.

3. In exercising their rights and performing their duties under
this Convention in the exclusive economic zone, States shall have
due regard to the rights and duties of the coastal State and shall
comply with the laws and regulations adopted by the coastal State
in accordance with the provisions of this Convention and other
rules of international law in so far as they are not incompatible
with this Part.

Article 59. Basis for the resolution of conflicts regarding the attribu-
tion of rights and jurisdiction in the exclusive economic zone

In cases where this Convention does not attribute rights or juris-
diction to the coastal State or to other States within the exclusive
economic zone, and a conflict arises between the interests of the
coastal State and any other State or States, the conflict should be
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resolved on the basis of equity and in the light of all the relevant
circumstances, taking into account the respective importance of the
interests involved to the parties as well as to the international
community as a whole.

Article 60. Artificial islands, installations and structures in the ex-
clusive economic zone

1. In the exclusive economic zone, the coastal State shall have
the exclusive right to construct and to authorize and regulate the
construction, operation and use of:

(a) artificial islands;

(b) installations and structures for the purposes provided for
in article 56 and other economic purposes;

(c) installations and structures which may interfere with the
exercise of the rights of the coastal State in the zone.

2. The coastal State shall have exclusive jurisdiction over such
artificial islands, installations and structures, including jurisdiction
with regard to customs, fiscal, health, safety and immigration laws
and regulations.

3. Due notice must be given of the construction of such artificial
islands, installations or structures, and permanent means for giv-
ing warning of their presence must be maintained. Any installa-
tions or structures wgich are abandoned or disused shall be re-
moved to ensure safety of navigation, taking into account any gen-
erally accepted international standards established in this regard
by the competent international organization. Such removal shall
also have due regard to fishing, the protection of the marine envi-
ronment and the rights and duties of other States. Appropriate
publicity shall be given to the depth, position and dimensions of
any installations or structures not entirely removed.

4. The coastal State may, where necessary, establish reasonable
safety zones around such artificial islands, installations and struc-
tures in which it may take appropriate measures to ensure the
safety both of navigation and of the artificial islands, installations
and structures.

5. The breadth of the safety zones shall be determined by the
coastal State, taking into account applicable international stand-
ards. Such zones shall be designed to ensure that they are reason-
ably related to the nature and function of the artificial islands, in-
stallations or structures, and shall not exceed a distance of 500
metres around them, measured from each point of their outer edge,
except as authorized by generally accepted international standards
or as recommended by the competent international organization.
Due notice shall be given of the extent of safety zones.

6. All ships must respect these safety zones and shall comply
with generally accepted international standards regarding naviga-
tion in the vicinity of artificial islands, installations, structures and
safety zones.

7. Artificial islands, installations and structures and the safety
zones around them may not be established where interference may
be caused to the use of recognized sea lanes essential to inter-
national navigation.

8. Artificial islands, installations and structures do not possess
the status of islands. They have no territorial sea of their own, and

83-499 0 - 94 - 5
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their presence does not affect the delimitation of the territorial sea,
the exclusive economic zone or the continental shelf.

Article 61. Conservation of the living resources

1. The coastal State shall determine the allowable catch of the
living resources in its exclusive economic zone.

2. The coastal State, taking into account the best scientific evi-
dence available to it, shall ensure through proper conservation and
management measures that the maintenance of the living re-
sources in the exclusive economic zone is not endangered by over-
exploitation. As appropriate, the coastal State and competent inter-
national organizations, whether subregional, regional or global,
shall co-operate to this end.

3. Such measures shall also be designed to maintain or restore
populations of harvested species at levels which can produce the
maximum sustainable yield, as qualified by relevant environmental
and economic factors, including the economic needs of coastal fish-
ing communities and the special requirements of developing States,
and taking into account fishing patterns, the interdependence of
stocks and any generally recommended international minimum
standards, whether subregional, regional or global.

4. In taking such measures the coastal State shall take into con-
sideration the effects on species associated with or dependent upon
harvested species with a view to maintaining or restoring popu-
lations of such associated or dependent species above levels at
which their reproduction may become seriously threatened.

5. Available scientific information, catch and fishing effort statis-
tics, and other data relevant to the conservation of fish stocks shall
be contributed and exchanged on a regular basis through com-
petent international organizations, whether subregional, regional
or global, where appropriate and with participation by all States
concerned, including States whose nationals are allowed to fish in
the exclusive economic zone.

Article 62. Utilization of the living resources

1. The coastal State shall promote the objective of optimum utili-
zation of the living resources in the exclusive economic zone with-
out prejudice to article 61.

2. The coastal State shall determine its capacity to harvest the
living resources of the exclusive economic zone. Where the coastal
State does not have the capacity to harvest the entire allowable
catch, it shall, through agreements or other arrangements and pur-
suant to the terms, conditions, laws and regulations referred to in
paragraph 4, give other States access to the surplus of the allow-
able catch, having particular regard to the provisions of articles 69
a}rlld 70, especially in relation to the developing States mentioned
therein. '

3. In giving access to other States to its exclusive economic zone
under this article, the coastal State shall take into account all rel-
evant factors, including, inter alia, the significance of the living re-
sources of the area to the economy of the coastal State concerned
and its other national interests, the provisions of articles 69 and
70, the requirements of developing States in the subregion or re-
gion in harvesting part of the surplus and the need to minimize
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economic dislocation in States whose nationals have habitually
fished in the zone or which have made substantial efforts in re-
search and identification of stocks.

4. Nationals of other States fishing in the exclusive economic
zone shall comply with the conservation measures and with the
other terms and conditions established in the laws and regulations
of the coastal State. These laws and regulations shall be consistent
with this Convention and may relate, inter alia, to the following:

(a) licensing of fishermen, fishing vessels and equipment, in-
cluding payment of fees and other forms of remuneration,
which, in the case of developing coastal States, may consist of
adequate compensation in the field of financing, equipment
and technology relating to the fishing industry;

(b) determining the species which may be caught, and fixing
quotas of catch, whether in relation to particular stocks or
groups of stocks or catch per-vessel over a period of time or to
the catch by nationals of any State during a specified period;

(c) regulating seasons and areas of fishing, the types, sizes
and amount of gear, and the types, sizes and number of fishing
vessels that may be used;

(d) fixing the age and size of fish and other species that may
be caught; :

(e) specifying information required of fishing vessels, includ-
ing catch and effort statistics and vessel position reports;

(f) requiring, under the authorization and control of the
coastal State, the conduct of specified fisheries research pro-
grammes and regulating the conduct of such research, includ-
ing the sampling of catches, disposition of samples and report-
ing of associated scientific data;

(g) the placing of observers or trainees on board such vessels
by the coastal State;

(h) the landing of all or any part of the catch by such vessels
in the ports of the coastal State;

(i) terms and conditions relating to joint ventures or other
co-operative arrangements;

(j) requirements for the training of personnel and the trans-
fer of fisheries technology, including enhancement of the coast-
al State’s capability of undertaking fisheries research;

(k) enforcement procedures.

5. Coastal States shall give due notice of conservation and man-
agement laws and regulations.

Article 63. Stocks occurring within the exclusive economic zones of
two or more coastal States or both within the exclusive eco-
nomic zone and in an area beyond and adjacent to it

1. Where the same stock or stocks of associated species occur
within the exclusive economic zones of two or more coastal States,
these States shall seek, either directly or through appropriate
subregional or regional organizations, to agree upon the measures
necessary to co-ordinate and ensure the conservation and develop-
ment of such stocks without prejudice to the other provisions of
this Part.

2. Where the same stock or stocks of associated species occur
both within the exclusive economic zone and in an area beyond and
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adjacent to the zone, the coastal State and the States fishing for
such stocks in the adjacent area shall seek, either directly or
through appropriate subregional or regional organizations, to agree
upon the measures necessary for the conservation of these stocks
in the adjacent area.

Article 64. Highly migratory species

1. The coastal State and other States whose nationals fish in the
region for the highly migratory species listed in Annex I shall co-
operate directly or through appropriate international organizations
with a view to ensuring conservation and promoting the objective
or optimum utilization of such species throughout the region, both
within the beyond the exclusive economic zone. In regions for
which no appropriate international organization exists, the coastal
State and other States whose nationals harvest these species in the
region shall co-operate to establish such an organization and par-
ticipate in its work.

2. The provisions of paragraph 1 apply in addition to the other
provisions of this Part.

Article 65. Marine mammals

Nothing in this Part restricts the right of a coastal State or the
competence of an international organization, as appropriate, to pro-
hibit, limit or regulate the exploitation of marine mammals more
strictly than provided for in this Part. States shall co-operate with
a view to the conservation of marine mammals and in the case of
cetaceans shall in particular work through the appropriate inter-
nat(iional organizations for their conservation, management and
study.

Article 66. Anadromous stocks

1. States in whose rivers anadromous stocks originate shall have
the primary interest in and responsibility for such stocks.

2. The State of origin of anadromous stocks shall ensure their
conservation by the establishment of appropriate regulatory meas-
ures for fishing in all waters landward of the outer limits of its ex-
clusive economic zone and for fishing provided for in paragraph
3(b). The State of origin may, after consultations with the other
States referred to in paragraphs 3 and 4 fishing these stocks, es-
tablish total allowable catches for stocks originating in its rivers.

3. (a) Fisheries for anadromous stocks shall be conducted only in
waters landward of the outer limits of exclusive economic zones, ex-
cept in cases where this provision would result in economic disloca-
tion for a State other than the State of origin. With respect to such
fishing beyond the outer limits of the exclusive economic zone,
States concerned shall maintain consultations with a view of
achieving agreement on terms and conditions of such fishing giving
due regard to the conservation requirements and the needs of the
State of origin in respect of these stocks.

(b) The State of origin shall co-operate in minimizing economic
dislocation in such other States fishing these stocks, taking into ac-
count the normal catch and the mode of operations of such States,
and all the areas in which such fishing has occurred.

33
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(c) States referred to in subparagraph (b), participating by agree-
ment with the State of origin in measures to renew anadromous
stocks, particularly by expenditures for that purpose, shall be given
special consideration by the State of origin in the harvesting of
stocks originating in its rivers.

(d) Enforcement of regulations regarding anadromous stocks be-
yond the exclusive economic zone shall be by agreement between
the State of origin and the other States concerned.

4. In cases where anadromous stocks migrate into or through the
waters landward of the outer limits of the exclusive economic zone
of a State other than the State of origin, such State shall co-oper-
ate with the State or origin with regard to the conservation and
management of such stocks.

5. The State of origin of anadromous stocks and other States
fishing these stocks shall make arrangements for the implementa-
tion of the provisions of this article, where appropriate, through re-
gional organizations. ,

Article 67. Catadromous species

1. A coastal State in whose waters catadromous species spend
the greater part of their life cycle shall have responsibility for the
management of these species and shall ensure the ingress and
egress of migrating fish.

2. Harvesting of catadromous species shall be conducted only in
waters landward of the outer limits of exclusive economic zones.
When conducted in exclusive economic zones, harvesting shall be
subject to this article and the other provisions of this Convention
concerning fishing in these zones.

3. In cases where catadromous fish migrate through the exclusive
economic zone of another State, whether as juvenile or maturing
fish, the management, including harvesting, of such fish shall be
regulated by agreement between the State mentioned in paragraph
1 and the other State concerned. Such agreement shall ensure the
rational management of the species and take into account the re-
sponsibilities of the State mentioned in paragraph 1 for the mainte-
nance of these species.

Article 68. Sedentary species

This Part does not apply to sedentary species as defined in arti-
cle 77, paragraph 4.

Article 69. Right of land-locked States

1. Land-locked States shall have the right to participate, on an
equitable basis, in the exploitation of an appropriate part of the
surplus of the living resources of the exclusive economic zones of
coastal States of the same subregion or region, taking into account
the relevant economic and geographical circumstances of all the
States concerned and in conformity with the provisions of this arti-
cle and of articles 61 and 62.

2. The terms and modalities of such participation shall be estab-
lished by the States concerned through bilateral, subregional or re-
gional agreements taking into account, inter alia:

(a) the need to avoid effects detrimental to fishing commu-
nities or fishing industries of the coastal States;
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(b) the extent to which the land-locked State, in accordance
with the provisions of this article, is participating or is entitled
to participate under existing bilateral, subregional or regional
agreements in the exploitation of living resources of the exclu-
sive economic zones of other coastal States;

(c) the extent to which other land-locked States and geo-
graphically disadvantaged States are participating in the ex-
ploitation of the living resources of the exclusive economic zone
of the coastal State and the consequent need to avoid a par-
ticular burden for any single coastal State or a part of it;

S (d) the nutritional needs of the populations of the respective
tates.

3. When the harvesting capacity of a coastal State approaches a
point which would enable it to harvest the entire allowable catch
of the living resources in its exclusive economic zone, the coastal
State and other States concerned shall co-operate in the establish-
ment of equitable arrangements on a bilateral, subregional or re-
gional basis to allow for participation of development land-locked
States of the same subregional or region in the exploitation of the
living resources of the exclusive economic zones of coastal States of
the subregion or region, as may be appropriate in the cir-
cumstances and on terms satisfactory to all parties. In the imple-
mentation of this provision the factors mentioned in paragraph 2
shall also be taken into account.

4. Developed land-locked States shall, under the provisions of
this article, be entitled to participate in the exploitation of living
resources only in the exclusive economic zones of developed coastal
States of the same subregion or region having regard to the extent
to which the coastal State, in giving access to other States to the
living resources of its exclusive economic zone, has taken into ac-
count the need to minimize detrimental effects on fishing commu-
nities and economic dislocation in States whose nationals have ha-
bitually fished in the zone.

5. The above provisions are without prejudice to arrangements
agreed upon in subregions or regions where the coastal States may
grant to land-locked States of the same subregion or region equal
to preferential rights for the exploitation of the living resources in
the exclusive economic zones.

Article 70. Right of geographically disadvantaged States

1. Geographically disadvantaged States shall have the right to
participate, on an equitable basis, in the exploitation of an appro-
priate part of the surplus of the living resources of the exclusive
economic zones of coastal States of the same subregion or region,
taking into account the relevant economic and geographical cir-
cumstances of all the States concerned and in conformity with the
provisions of this article and of articles 61 and 62.

2. For the purposes of this Part, “geographically disadvantaged
States” means coastal States, including States bordering enclosed
or semi-enclosed seas, whose geographical situation makes them
dependent upon the exploitation of the living resources of the ex-
clusive economic zones of other States in the subregion or region
for adequate supplies of fish for the nutritional purposes of their

bl



L]

123

population or parts thereof, and coastal States which can claim no
exclusive economic zones of their own. .

3. The terms and modalities of such participation shall be estab-
lished by the States concerned through bilateral, subregional or re-
gion agreements taking into account, inter alia:

(a) the need to avoid effects detrimental to fishing commu-
nities or fishing industries of the coastal State;

(b) the extent to which the geographically disadvantaged
State, in accordance with the provisions of this article, is par-
ticipating or is entitled to participate under existing bilateral,
subregional or regional agreements in the exploitation of living
resources of the exclusive economic zones of other coastal
States;

(c) the extent to which other geographically disadvantaged
States and land-locked States are participating in the exploi-
tation of the living resources of the exclusive economic zone of
the coastal State and the consequent need to avoid a particular
burden for any single coastal State or a part of it;

(d) the nutritional needs of the populations of the respective
States.

4. When the harvesting capacity of a coastal State approaches a
point which would enable it to harvest the entire allowable catch
of the living resources in its exclusive economic zone, the coastal
State and other States concerned shall co-operate in the establish-
ment of equitable arrangements on a bilateral, subregional or re-
gional basis to allow for participation of developing geographically
disadvantaged States of the same subregion or region in the exploi-
tation of the living resources of the exclusive economic zones of
coastal States of the subregion or region, as may be appropriate in
the circumstances and on terms satisfactory to all parties. In the
implementation of this provision the factors mentioned in para-
graph 3 shall also be taken into account.

5. Developed geographically disadvantaged States shall, under
the provisions of this article, be entitled to participate in the exploi-
tation of living resources only in the exclusive economic zones of
developed coastal States of the same subregion or region having re-
gard to the extent to which the coastal State, in giving access to
other States to the living resources of its exclusive economic zone,
has taken into account the need to minimize detrimental effects on
fishing communities and economic dislocation in States whose na-
tionals have habitually fished in the zone.

6. The above provisions are without prejudice to arrangements
agreed upon in subregions or regions where the coastal States may
grant to geographically disadvantaged States of the same subregion
or region equal or preferential rights for the exploitation of the liv-
ing resources in the exclusive economic zones.

Article 71. Non-applicability of articles 69 and 70

The provisions of articles 69 and 70 do not apply in the case of
a coastal State whose economy is overwhelmingly dependent on the
exploitation of the living resources of its exclusive economic zone.
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Article 72. Restrictions on transfer of rights

1. Rights aI)rovided under articles 69 and 70 to exploit living re-
sources shall not be directly or indirectly transferred to third
States or their nationals by lease or license, by establishing joint
ventures or in any other manner which has the effect of such trans-
fer unless otherwise agreed by the States concerned.

2. The foregoing provision does not preclude the States concerned
from obtaining technical or financial assistance from third States
or international organizations in order to facilitate the exercise of
the rights Eursuant to articles 69 and 70, provided that it does not
have the effect referred to in paragraph 1.

Article 73. Enforcement of laws and regulations of the coastal State

1. The coastal State may, in the exercise of its sovereign rights
to explore, exploit, conserve and manage the living resources in the
exclusive economic zone, take such measures, including boarding,
inspection, arrest and judicial proceedings, as may be necessary to
ensure compliance with the laws and regulations adopted by it in
conformity with this Convention.

2. Arrested vessels and their crews shall be promptly released
upon the posting of reasonable bond or other security.

3. Coastal State penalties for violations of fisheries laws and reg-
ulations in the exclusive economic zone may not include imprison-
ment, in the absence of agreements to the contrary by the States
concerned, or any other form of corporal punishment.

4. In cases of arrest or detention of foreign vessels the coastal
State shall promptly notify the flag State, through appropriate
chan(rllels, of the action taken and of any penalties subsequently im-
posed.

Article 74. Delimitation of the exclusive economic zone between
States with opposite or adjacent coasts

1. The delimitation of the exclusive economic zone between
States with opposite or adjacent coasts shall be effected by agree-
ment on the basis of international law, as referred to in Article 38
of the Statute of the International Court of Justice, in order to
achieve an equitable solution.

2. If no agreement can be reached within a reasonable period of
time, the States concerned shall resort to the procedures provided
for in Part XV,

3. Pending agreement as provided for in paragraph 1, and States
concerned, in a spirit of understanding and co-operation, shall
make every effort to enter into provisional arrangements of a prac-
tical nature and, during this transitional period, not to jeopardize
or hamper the reaching of the final agreement. Such arrangements
shall be without prejudice to the final delimitation.

4. Where there is an agreement in force between the States con-
cerned, questions relating to the delimitation of the exclusive eco-
nomic zone shall be determined in accordance with the provisions
of that agreement.

Article 75. Charts and lists of geographical co-ordinates

1. Subject to this Part, the outer limit lines of the exclusive eco-
nomic zone and the lines of delimitation drawn in accordance with

»
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article 74 shall be shown on charts of a scale or scales adequate
for ascertaining their position. Where appropriate, lists of geo-
graphical co-ordinates of points, specifying tRe geodetic datum, may
be substituted for such outer limit lines or lines of delimitation.

2. The coastal State shall give due publicity to such charts or
lists of geographical co-ordinates and shall deposit a copy of each
such chart or list with the Secretary-General of the United Na-
tions.

PART VI—CONTINENTAL SHELF

Article 76. Definition of the continental shelf

1. The continental shelf of a coastal State comprises the sea-bed
and subsoil of the submarine areas that extend beyond its terri-
torial sea throughout the natural prolongation of its land territory
to the outer edge of the continental margin, or to a distance of 200
nautical miles from the baselines from which the breadth of the
territorial sea is measured where the outer edge of the continental
margin does not extend up to that distance.

2. The continental shelf of a coastal State shall not extend be-
yond the limits provided for in paragraphs 4 to 6.

3. The continental margin comprises the submerged prolongation
of the land mass of the coastal State, and consists of the sea-bed
and subsoil of the shelf, the slope and the rise. It does not include
the deep ocean floor with its oceanic ridges or the subsoil thereof.

4. (a) For the purposes of this Convention, the coastal State shall
establish the outer edge of the continental margin wherever the
margin extends beyond 200 nautical miles from the baselines from
which the breadth of the territorial sea is measured, by either:

(i) a line delineated in accordance with paragraph 7 by ref-
erence to the outermost fixed points at each of which the thick-
ness of sedimentary rocks is at least 1 per cent of the shortest
distance from such point to the foot of the continental slope; or

(ii) a line delineated in accordance with paragraph 7 by ref-
erence to fixed points not more than 60 nautical miles from the
foot of the continental slope.

(b) In the absence of evidence to the contrary, the foot of the con-
tinental slope shall be determined as the point of maximum change
in the gradient at its base.

5. The fixed points comprising the line of the outer limits of the
continental shelf on the sea-bed, drawn in accordance with para-
graph 4(a) (i) and (ii), either shall not exceed 350 nautical miles
from the baselines from which the breadth of the territorial sea is
measured or shall not exceed 100 nautical miles from the 2,500
metre isobath, which is a line connecting the depth of 2,500 metres.

6. Notwithstanding the provisions of paragraph 5, on submarine
ridges, the outer limit of the continental shelf shall not exceed 350
nautical miles from the baselines from which the breadth of the
territorial sea is measured. This paragraph does not apply to sub-
marine elevations that are nautical components of the continental
margin, such as its plateaux, rises, caps, banks and spurs.

7. The coastal State shall delineate the outer limits of its con-
tinental shelf, where that shelf extends beyond 200 nautical miles
from the baselines from which the breadth of the territorial sea is
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measured, by straight lines not exceeding 60 nautical miles in
length, connecting fixed points, defined by co-ordinates of latitude
and longitude.

8. Information on the limits of the continental shelf beyond 200
nautical miles from the baselines from which the breadth of the
territorial sea is measured shall be submitted by the coastal State
to the Commission on the Limits of the Continental Shelf set up
under Annex II on the basis of equitable geographical representa-
tion. The Commission shall make recommendations to coastal
States on matters related to the establishment of the outer limits
of their continental shelf. The limits of the shelf established by a
coastal State on the basis of these recommendations shall be final
and binding.

9. The coastal State shall deposit with the Secretary-General of
the United Nations charts and relevant information, including geo-
detic data, permanently describing the outer limits of its continen-
tal shelf. The Secretary-General shall give due publicity thereto.

10. The provisions of this article are without prejudice to the
question of delimitation of the continental shelf between States
with opposite or adjacent coasts.

Article 77. Rights of the coastal State over the continental shelf

1. The coastal State exercises over the continental shelf sovereign
rights for the purpose of exploring it and exploiting its natural re-
sources.

2. The rights referred to in paragraph 1 are exclusive in the
sense that if the coastal State does not explore the continental
shelf or exploit its natural resources, no one may undertake these
activities without the express consent of the coastal State.

3. The rights of the coastal State over the continental shelf do
not depend on occupation, effective or notional, or on any express
proclamation.

4. The natural resources referred to in this Part consist of the
mineral and other non-living resources of the sea-bed and subsoil
together with living organisms belonging to sedentary species, that
is to say, organisms which, at the harvestable stage, either are im-
mobile on or under the sea-bed or are unable to move except in
constant physical contact with the sea-bed or the subsoil.

Article 78. Legal status of the superjacent waters and air space and
the rights and freedoms of other States

1. The rights of the coastal State over the continental shelf do
not affect the legal status of the superjacent waters or of the air
space above those waters.

2. The exercise of the rights of the coastal State over the con-
tinental shelf must not infringe or result in any unjustifiable inter-
ference with navigation and other rights and freedoms of other
States as provided for in this Convention.

Article 79. Submarine cables and pipelines on the continental shelf

1. All States are entitled to lay submarine cables and pipelines
on tllle continental shelf, in accordance with the provisions of this
article.

*
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2. Subject to its right to take reasonable measures for the explo-
ration of the continental shelf, the exploitation of its natural re-
sources and the prevention, reduction and control of pollution from
pipelines, the coastal State may not impede the laying or mainte-
nance of such cables or pipelines.

3. The delineation of the course for the laying of such pipelines
on the continental shelf is subject to the consent of the coastal
State.

4. Nothing in this Part affects the right of the coastal State to
establish conditions for cables or pipelines entering its territory or
territorial sea, or its jurisdiction over cables and pipelines con-
structed or used in connection with the exploration of its continen-
tal shelf or exploitation of its resources or the operations of artifi-
cial islands, installations and structures under its jurisdiction.

5. When laying submarine cables or pipelines, States shall have
due regard to cables or pipelines already in position. In particular,
possibilities of repairing existing cables or pipelines shall not be
prejudiced.

Article 80. Artificial islands, installations and structures on the
continental shelf

Article 60 applies mutatis mutandis to artificial islands, installa-
tions and structures on the continental shelf.

Article 81. Drilling on the continental shelf

The coastal State shall have the exclusive right to authorize and
regulate drilling on the continental shelf for all purposes.

Article 82. Payments and contributions with respect to the exploi-
tation of the continental shelf beyond 200 nautical miles

1. The coastal State shall make payments or contributions in
kind in respect of the exploitation of the non-living resources of the
continental shelf beyond 200 nautical miles from the baselines from
which the breadth of the territorial sea is measured.

2. The payments and contributions shall be made annually with
respect to all production at a site after the first five years of pro-
duction at that site. For the sixth year, the rate of payment or con-
tribution shall be 1 percent of the value or volume of production
at the site. The rate shall increase by 1 percent for each subse-
quent year until the twelfth year and shall remain at 7 percent
thereafter. Production does not include resources used in connec-
tion with exploitation.

3. A developing State which is a net importer of a mineral re-
source produced from its continental shelf is exempt from making
such payments or contributions in respect of that mineral resource.

4. The payments or contributions shall be made through the Au-
thority, which shall distribute them to States Parties to this Con-
vention, on the basis of equitable sharing criteria, taking into ac-
count the interests and needs of developing States, particularly the
least developed and the land-locked among them.
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Article 83. Delimitation of the continental shelf between States with
opposite or adjacent coasts

1. The delimitation of the continental shelf between States with
opposite or adjacent coasts shall be effected by agreement on the
basis of international law, as referred to in Article 38 of the Statute
of the International Court of Justice, in order to achieve an equi-
table solution.

2. If no agreement can be reached within a reasonable period of
time, the States concerned shall resort to the procedures provided
for in Part XV.

3. Pending agreement as provided for in paragraph 1, the States
concerned, in a spirit of understanding and co-operation, shall
make every effort to enter into provisional arrangements of a prac-
tical nature and, during this transitional period, not to jeopardize
or hamper the reaching of the final agreement. Such arrangements
shall be without prejudice to the final delimitation.

4. Where there is an agreement in force between the States con-
cerned, questions relating to the delimitation of the continental
shelf shall be determined in accordance with the provisions of that
agreement.

Article 84. Charts and lists of geographical co-ordinates

1. Subject to this Part, the outer limit lines of the continental
shelf and the lines of delimitation drawn in accordance with article
83 shall be shown on charts of a scale or scales adequate for
ascertaining their position. Where appropriate, lists of geographical
co-ordinates of points, specifying the geodetic datum, may be sub-
stituted for such outer limit lines or lines of delimitation.

2. The coastal State shall give due publicity to such charts or
lists of geographical, co-ordinates and shall deposit a copy of each
such chart or list with the Secretary-General of the United Nations
and, in the case of those showing the outer limit lines of the con-
tinental shelf, with the Secretary-General of the Authority.

Article 85. Tunnelling

This Part does not prejudice the right of the coastal State to ex-
ploit the subsoil by means of tunnelling, irrespective of the depth
of water above the subsoil.

PART VII—HIGH SEAS
SECTION 1. GENERAL PROVISIONS

Article 86. Application of the provisions of this Part

The provisions of this Part apply to all parts of the sea that are
not included in the exclusive economic zone, in the territorial sea
or in the internal waters of a State, or in the archipelagic waters
of an archipelagic State. This article does not entail any
abridgement of the freedoms enjoyed by all States in the exclusive
economic zone in accordance with article 58.

Article 87. Freedom of the high seas

1. The high seas are open to all States, whether coastal or land-
locked. Freedom of the high seas is exercised under the conditions
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laid down by this Convention and by other rules of international
law. It comprises, inter alia, both for coastal and land-locked
States:
(a) freedom of navigation;
(b) freedom of overflight;
p (c) ‘f}'leedom to lay submarine cables and pipelines, subject to
art VI;
(d) freedom to construct artificial islands and other installa-
tions permitted under international law, subject to Part VI;
(e) freedom of fishing, subject to the conditions laid down in
section 2;
XI(I? freedom of scientific research, subject to Parts VI and
2. These freedoms shall be exercised by all States with due re-
ard for the interests of other States in their exercise of the free-
om of the high seas, and also with due regard for the rights under
this Convention with respect to activities in the Area.

Article 88. Reservation of the high seas for peaceful purposes
The high seas shall be reserved for peaceful purposes.

Article 89. Invalidity of claims of sovereignty over the high seas

No State may validly purport to subject any part of, the high seas
to its sovereignty.

Article 90. Right of navigation

Every State, whether coastal or land-locked, has the right to sail
ships flying its flag on the high seas.

Article 91. Nationality of ships

1. Every State shall fix the conditions for the grant of its nation-
ality to ships, for the registration of ships in its territory, and for
the right to fly its flag. Ships have the nationality of the State
whose flag they are entitled to fly. There must exist a genuine link
between the State and the ship.

2. Every State shall issue to ships to which it has granted the
right to fly its flag documents to that effect.

Article 92. Status of ships

1. Ships shall sail under the flag of one State only and, save in
exceptional cases expressly provided for in international treaties or
in this Convention, shall be subject to its exclusive jurisdiction on
the high seas. A ship may not change its flag during a voyage or
while in a port of call, save in the case of a real transfer of owner-
ship or change of registry.

2. A ship which sails under the flags of two or more States, using
them according to convenience, may not claim any of the nationali-
ties in question with respect to any other State, and may be assimi-
lated to a ship without-nationality.

Article 93. Ships flying the flag of the United Nations, its special-
ized agencies and the International Atomic Energy Agency

The preceding articles do not prejudice the question of ships em-
ployed on the official service of the United Nations, its specialized
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agencies or the International Atomic Energy Agency, flying the flag
of the organization.

Article 94. Duties of the flag State

1. Every State shall effectively exercise its jurisdiction and con-
trol in administrative, technical and social matters over ships fly-
ing its flag.

2. In particular every State shall:

(a) maintain a register of ships containing the names and
particulars of ships flying its flag, except those which are ex-
cluded from generally accepted international regulations on ac-
count of their small size; and

(b) assume jurisdiction under its internal law over each ship
flying its flag and its master, officers and crew in respect of ad-
ministrative, technical and social matters concerning the ship.

3. Every State shall take such measure for ships flying its flag
as are necessary to ensure safety at sea with regard, inter alia, to:

(a) the construction, equipment and seaworthiness of ships;

(b) the manning of ships, labour conditions and the training
of crews, taking into account the applicable international in-
struments;

(c) the use of signals, the maintenance of communications
and the prevention of collisions.

4. Such measures shall include those necessary to ensure:

(a) that each ship, before registration and thereafter at ap-
propriate intervals, is surveyed by a qualified surveyor of
ships, and has on board such charts, nautical publications and
navigational equipment and instruments as are appropriate for
the safe navigation of the ship;

(b) that each ship is in the charge of a master and officers

who possess appropriate qualifications, in particular in sea-
manship, navigation, communications and marine engineering,
and that the crew is appropriate in qualification and numbers
for the type, size, machinery and equipment of the ship;
" (c) that the master, officers and, to the extent appropriate,
the crew are fully conversant with and required to observe the
applicable international regulations concerning the safety of
life at sea, the prevention of collisions, the prevention, reduc-
tion and control of marine pollution, and the maintenance of
communications by radio.

5. In taking the measures called for in paragraphs 3 and 4 each
State is required to conform to generally accepted international
regulations, procedures and practices and to take any steps which
may be necessary to secure their observance.

6. A State which has clear grounds to believe that proper juris-
diction and control with respect to a ship have not been exercised
may report the facts to the flag State. Upon receiving such a re-
port, the flag State shall investigate the matter and, if appropriate,
take any action necessary to remedy the situatio:..

7. Each State shall cause an inquiry to be held by or before a
suitably qualified person or persons into every marine casualty or
incident of navigation on the high seas involving a ship flying its
flag and causing loss of life or serious injury to nationals of another
State or serious damage to ships or installations of another State



131

or to the marine environment. The flag State and the other State
shall co-operate in the conduct of any inquiry held by that other
State into any such marine casualty or incident of navigation.

Article 95. Immunity of warships on the high seas

Warships on the high seas have complete immunity from the ju-
risdiction of any State other than the flag State.

Article 96. Immunity of ships used only on government non-commer-
cial service

Ships owned or operated by a State and used only on government
non-commercial service shall, on the high seas, have complete im-
munity from the jurisdiction of any State other than the flag State.

Article 97. Penal jurisdiction in matters of collision or any other in-
cident of navigation

1. In the event of a collision or any other incident of navigation
concerning a ship on the high seas, involvin% the penal or discipli-
nary responsibility of the master or of any other person in the serv-
ice of the ship, no penal or disciplinary proceedings may be insti-
tuted against such person except before the judicial or administra-
tive authorities either of the flag State or of the State of which
such person is a national.

2. In disciplinary matters, the State which has issued a master’s
certificate or a certificate of competence or license shall alone be
competent, after due legal process, to pronounce the withdrawal of
such certificates, even if the holder is not a national of the State
which issued them.

3. No arrest or detention of the ship, even as a measure of inves-
tigation, shall be ordered by any authorities other than those of the
flag State.

Article 98. Duty to render assistance

1. Every State shall require the master of a ship flying its flag,
in so far as he can do so without serious danger to the ship, the
crew or the passengers:

(a) to render assistance to any person found at sea in danger
of being lost;

(b) to proceed with all possible speed to the rescue of persons
in distress, if informed of their need of assistance, in so far as
such action may reasonably be expected of him;

(c) after a collision, to render assistance to the other ship, its
crew and its passengers and, where possible, to inform the
other ship of the name of his own ship, its port of registry and
the nearest port at which it will call.

2. Every coastal State shall promote the establishment, operation
and maintenance of an adequate and effective search and rescue
service regarding safety on and over the sea and, where cir-
cumstances so require, by way of mutual regional arrangements co-
operate with neighbouring States for this purposes.

Article 99. Prohibition of the transport of slaves

Every State shall take effective measures to prevent and punish
the transport of slaves in ships authorized to fly its flag and to pre-
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vent the unlawful use of its flag for that purpose. Any slave taking
refuge on board any ship, whatever its flag, shall ipso facto be free.

Article 100. Duty to co-operate in the repression of piracy

All States shall co-operate to the fullest possible extent in the re-
pression of piracy on the high seas or in any other place outside
the jurisdiction of any State.

Article 101. Definition of piracy

Piracy consists of any of the following acts:

(a) any illegal acts of violence or detention, or any act of dep-
redation, committed for private ends by the crew or the pas-
sengers of a private ship or a private aircraft, and directed:

(i) on the high seas, against another ship or aircraft, or
against persons or property on board such ship or aircraft;

(ii) against a ship, aircraft, persons or property in a
place outside the jurisdiction of any State;

(b) any act of volun ﬁirticipation in the operation of a
ship or of an aircraft wit owledge of facts making it a pi-
rate-ship or aircraft;

(c) any act of inciting or of intentionally facilitating an act
described in subparagraph (a) or (b).

Article 102. Piracy by a warship, government ship or government
aircraft whose crew has mutinied

The acts of piracy, as defined in article 101, committed by a war-
ship, government ship or government aircraft whose crew has mu-
tinied and taken control of the ship or aircraft are assimilated to
acts committed by a private ship or aircraft.

Article 103. Definition of a pirate ship or aircraft

A ship or aircraft is considered a pirate ship or aircraft if it is
intended by the persons in dominant control to be used for the pur-
pose of committing one of the acts referred to in article 101. The
same applies if the ship or aircraft has been used to commit any
such act, so long as it remains under the control of the persons
guilty of that act.

Article 104. Retention or loss of the nationality of a pirate ship or
aircraft

A ship or aircraft may retain its nationality although it has be-
come a pirate ship or aircraft. The retention or loss of nationality
is determined by the law of the State from which such nationality
was derived.

Article 105. Seizure of a pirate ship or aircraft

On the high seas, or in any other place outside the jurisdiction
of any State, ever State may seize a pirate ship or aircraft, or a
ship or aircraft taken by piracy and under the control of pirates,
and arrest the persons and seize the property on board. The courts
of the State which carried out the seizure may decide upon the
penalties to be imposed, and may also determine the action to be
taken with regard to the ships, aircraft or property, subject to the
rights of third parties acting in good faith.
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Article 106. Liability for seizure without adequate grounds

Where the seizure of a ship or aircraft on suspicion of piracy has
been effected without adequate grounds, the State making the sei-
zure shall be liable to the State the nationality of which is pos-
sessed by the ship or aircraft for any loss or damage caused by the
seizure.

Article 107. Ships and aircraft which are entitled to seize on ac-
count of piracy

A seizure on account of piracy may be carried out only by war-
ships or military aircraft, or other ships or aircraft clearly marked
and identifiable as being on government service and authorized to
that effect.

Article 108. Illicit traffic in narcotic drugs or psychotropic sub-
stances

1. All States shall co-operate in the suppression of illicit traffic
in narcotic drugs and psychotropic substances engaged in by ships
on the high seas contrary to international conventions.

2. Any State which has reasonable grounds for believing that a
ship flying its flag is engaged in illicit traffic in narcotic drugs or
psychotropic substances may request the co-operation of other
States to suppress such traffic.

Article 109. Unauthorized broadcasting from the high seas

1. All States shall co-operate in the suppression of unauthorized
broadcasting from the high seas.

2. For the purposes of this Convention, “unauthorized broadcast-
ing” means the transmission of sound radio or television broadcast-
ing from a ship or installation on the high seas intended for recep-
tion by the general public contrary to international regulations, but
excluding the transmission of distress calls.

3. Any person engaged in unauthorized broadcasting may be
prosecuted before the court of:

(a) the flag State of the ship;

(b) the State of registry of the installation;

(c) the State of which the person is a national;

(d) any State where the transmissions can be received; or

(e) any State where authorized radio communication is suf-
fering interference.

4. On the high seas, a State having jurisdiction in accordance
with paragraph 3 may, in conformity with article 110, arrest any
person or ship engaged in unauthorized broadcasting and seize the
broadcasting apparatus.

Article 110. Right of visit

1. Except where acts of interference derive from powers conferred
by treaty, a warship which encounters on the high seas a foreign
ship, other than a ship entitled to complete immunity in accord-
ance with articles 95 and 96, is not justified in boarding it unless
there is reasonable ground for suspecting that:

(a) the ship is engaged in piracy;
(b) the ship is engaged in the slave trade;
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(c) the ship is enga%led in unauthorized broadcasting and the
flag State of the warship has jurisdiction under article 109;
(d) the ship is without nationality; or
(e) though flying a foreign flag or refusing to show its flag,
the ship is, in reality, of the same nationality as the warship.

2. In the cases provided for in paragraph 1, the warship may pro-
ceed to verify the ship’s right to fly its flag. To this end, it may
send a boat under the command of an officer to the suspected ship.
If suspicion remains after the documents have been checked, it
may groceed to a further examination on board the ship, which
must be carried out with all possible consideration.

3. If the suspicions prove to be unfounded, and provided that the
ship boarded has not committed any act justifying them, it shall be
compensated for any loss or damage that may have been sustained.

4. These provisions apply mutatis mutandis to military aircraft.

5. These provisions also apply to any other duly authorized ships
or aircraft clearly marked and identifiable as being on government
service.

Article 111. Right of hot pursuit

1. The hot pursuit of a foreign ship may be undertaken when the
competent authorities of the coastal State have good reason to be-
lieve that the ship has violated the laws and regulations of that
State. Such pursuit must be commenced when the foreign ship or
one of its boats is within the internal waters, the archipelagic wa-
ters, the territorial sea or the contiguous zone of the pursuing
State, and may only be continued outside the territorial sea or the
contiguous zone if the pursuit has not been interrupted. It is not
necessary that, at the time when the foreign ship within the terri-
torial sea or the conti%'uous zone receives the order to stop, the ship
giving the order should likewise be within the territorial sea or the
contiguous zone. if the foreign ship is within a contiguous zone, as
defined in article 33, the pursuit may only be undertaken if there
has been a violation of the rights for the protection of which the
zone was established.

2. The right of hot pursuit shall apply mutatis mutandis to viola-
tions in the exclusive economic zone or on the continental shelf, in-
cluding safety zones around continental shelf installations, of the
laws and regulations of the coastal State applicable in accordance
with this Convention to the exclusive economic zone or the con-
tinental shelf, including such safety zones.

3. The right of hot pursuit ceases as soon as the ship pursued
enters the territorial sea of its own State or of a third State.

4. Hot pursuit is not deemed to have begun unless the pursuing
ship has satisfied itself by such practicable means as may be avail-
able that the ship pursued or one of its boats or other craft working
as a team and using the ship pursued as a mother ship is within
the limits of the territorial sea, or, as the case may be, within the
contiguous zone or the exclusive economic zone or above the con-
tinental shelf. The pursuit may only be commenced after a visual
or auditory signal to stop has been given at a distance which en-
ables it to be seen or heard by the foreign ship.

5. The right of hot pursuit may be exercised only by warships or
military aircraft, or other ships or aircraft clearly marked and iden-
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tifiable as being on government service and authorized to that ef-
fect.

6. Where hot pursuit is effected by an aircraft:

(a) the provisions of paragraphs 1 to 4 shall apply mutatis
mutandis;

(b) the aircraft giving the order to stop must itself actively
pursue the ship until a ship or another aircraft of the coastal
State, summoned by the aircraft, arrives to take over the pur-
suit, unless the aircraft is itself able to arrest the ship. It does
not suffice to justify an arrest outside the territorial sea that
the ship was merely sighted by the aircraft as an offender or
suspected offender, if it was not both ordered to stop and pur-
sued by the aircraft itself or other aircraft or ships which con-
tinue the pursuit without interruption.

7. The release of a ship arrested within the jurisdiction of a State
and escorted to a port of that State for the purposes of an inquiry
before the competent authorities may not be claimed solely on the
ground that the ship, in the course of its voyage, was escorted
across a portion of the exclusive economic zone or the high seas,
if the circumstances rendered this necessary.

8. Where a ship has been stopped or arrested outside the terri-
torial sea in circumstances which do not justify the exercise of the
right of hot pursuit, it shall be compensated for any loss or damage
that may have been thereby sustained.

Article 112. Right to lay submarine cables and pipelines

1. All States are entitled to lay submarine cables and pipelines
on the bed of the high seas beyond the continental shelf.
2. Article 79, paragraph 5, applies to such cables and pipelines.

Article 113. Breaking or injury of a submarine cable or pipeline

Every State shall adopt the laws and regulations necessary to
provide that the breaking or injury by a ship flying its flag or by
a person subject to its jurisdiction of a submarine cable beneath the
high seas done willfully or through culpable negligence, in such a
manner as to be liable to interrupt or obstruct telegraphic or tele-
phonic communications, and similarly the breaking or injury of a
submarine pipeline or high-voltage power cable, shall be a punish-
able offence. This provision shall apply also to conduct calculated
or likely to result in such breaking or injury. However, it shall not
apply to any break or injury caused by persons who acted merely
with the legitimate object of saving their lives or their ships, after
having taken all necessary precautions to avoid such break or in-
jury.

Article 114. Breaking or injury by owners of a submarine cable or
pipeline of another submarine cable or pipeline

Every State shall adopt the laws and regulations necessary to
provide that, if persons subject to its jurisdiction who are the own-
ers of a submarine cable or pipeline beneath the high seas, in lay-
ing or repairing that cable or pipeline, cause a break in or injury
to another cable or pipeline, they shall bear the cost of the repairs.
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Article 115. Indemnity for loss incurred in avoiding injury to a sub-
marine cable or pipeline

Every State shall adopt the laws and regulations necessary to en-
sure that the owners of ships who can prove that they have sac-
rificed an anchor, a net or any other fishing gear, in order to avoid
injuring a submarine cable or pipeline, shall be indemnified by the
owner of the cable or pipeline, provided that the owner of the ship
has taken all reasonable precautionary measures beforehand.

SECTION 2. CONSERVATION AND MANAGEMENT OF THE LIVING
RESOURCES OF THE HIGH SEAS

Article 116. Right to fish on the high seas

All States have the right for their nationals to engage in fishing
on the high seas subject to:

(a) their treaty obligations;

(b) the rights and duties as well as the interests of coastal
States provided for, inter alia, in article 63, paragraph 2, and
articles 64 to 67; and

(c) the provisions of this section.

Article 117. Duty of States to adopt with respect to their nationals
measures for the conservation of the living resources of the high
seas

All States have the duty to take, or to co-operate with other
States in taking, such measures for their respective nationals as
may be necessary for the conservation of the living resources of the
high seas.

Article 118. Co-operation of States in the conservation and manage-
ment of living resources

States shall co-operate with each other in the conservation and
management of living resources in the areas of the high seas.
States whose nationals exploit identical living resources, or dif-
ferent living resources in the same area, shall enter into negotia-
tions with a view to taking the measures necessary for the con-
servation of the living resources concerned. They shall, as appro-
priate, co-operate to establish subreglonal or regional fisheries or-
ganizations to this end.

Article 119. Conservation of the living resources of the high seas

1. In determining the allowable catch and establishing other con-
sgrvatxon measures for the hvmg resources in the high seas, States
shall:

(a) take measures which are designed, on the best scientific
evidence available to the States concerned, to maintain or re-
store populations of harvested species at levels which can
produce the maximum sustainable yield, as qualified by rel-
evant environmental and economic factors, including the spe-
cial requirements of developing States, and taking into account
fishing patterns, the interdependence of stocks and any gen-
erally recommended international minimum standards, wheth-
er subregional, regional or global;
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(b) take into consideration the effects on species associated
with or dependent upon harvested species with a view to main-
taining or restoring populations of such associated or depend-
ent species above levels at which their reproduction may be-
come seriously threatened.

2. Available scientific information, catch and fishing effort statis-
tics, and other data relevant to the conservation of fish stocks shall
be contributed and exchanged on a regular basis through com-
petent international organizations, whether subregional, regional
or global, where appropriate and with participation by all States
concerned.

3. States concerned shall ensure that conservation measures and
their implementation do not discriminate in form or in fact against
the fishermen of any State.

Article 120. Marine mammals

Article 65 also applies to the conservation and management of
marine mammals in the high seas.

PART VIII—REGIME OF ISLANDS

Article 121. Regime of islands

1. An island is a naturally formed area of land, surrounded by
water, which is above water at high tide.

2. Except as provided for in paragraph 3, the territorial sea, the
contiguous zone, the exclusive economic zone and the continental
shelf of an island are determined in accordance with the provisions
of this Convention applicable to other land territory.

3. Rocks which cannot sustain human habitation or economic life

of their own shall have no exclusive economic zone or continental
shelf.

PART IX—ENCLOSED OR SEMI-ENCLOSED SEAS
Article 122. Definition

For the purposes of this Convention, “enclosed or semi-enclosed
sea” means a gulf, basin or sea surrounded by two or more States
and connected to another sea or the ocean by a narrow outlet or
consisting entirely or primarily of the territorial seas and exclusive
economic zones of two or more coastal States.

Article 123. Co-operation of States bordering enclosed or semi-en-
closed seas

States bordering an enclosed or semi-enclosed sea should co-oper-
ate with each other in the exercise of their rights and in the per-
formance of their rights and in the performance of their duties
under this Convention. To this end they shall endeavour, directly
or through an appropriate regional organization:

(a) to co-ordinate the management, conservation, exploration
and exploitation of the living resources of the sea;

(b) to co-ordinate the implementation of their rights and du-
ties with respect to the protection and preservation of the ma-
rine environment;
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(c) to co-ordinate their scientific research policies and under-
-take where appropriate joint programmes of scientific research
in the area;

(d) to invite, as appropriate, other interested States or inter-
national organizations to co-operate with them in furtherance
of the provisions of this article.

PART X—RIGHT OF ACCESS OF LAND-LOCKED STATES TO AND FROM
THE SEA AND FREEDOM OF TRANSIT

Article 124, Use of terms

1. For the purposes of this Convention:-

(a) “land-locked State” means a State which has no sea-
coast;

(b) “transit State” means a State, with or without a sea-
coast, situated between a land-locked State and the sea,
through whose territory traffic in transit passes;

(c) “traffic in transit” means transit of persons, baggage,
goods and means of transport across the territory of one or
more transit States, when the passage across the territory of
one or more transit States, when the passage across such terri-
tory, with or without trans-shipment, warehousing, breaking
bulk or change in the mode of transport, is only a portion of
a complete journey which begins or terminates within the ter-
ritory of the land-locked State;

(d) “means of transport” means:

(i) railway rolling stock, sea, lake and river craft and
road vehicles;
(ii) where local conditions so require, porters and pack
animals.
2. Land-locked States and transit States may, by agreement be-
tween them, include as means of transport pipelines and gas lines
and means of transport other than those included in paragraph 1.

Article 125. Right of access to and from the sea and freedom of tran-
sit

1. Land-locked States shall have the right of access to and from
the sea for the purpose of exercising the rights provided for in this
Convention including those relating to the freedom of the high seas
and the common heritage of mankind. To this end, land-locked
States shall enjoy freedom of transit through the territory of tran-
sit States by all means of transport.

2. The terms and modalities for exercising freedom of tramsit
- shall be agreed between the land-locked States and transit States
concerned through bilateral, subregional or regional agreements.

3. Transit States, in the exercise of their full sovereignty over
their territory, shall have the right to take all measures necessary
to ensure that the rights and facilities provided for in this Part for
land-locked States shall in no way infringe their legitimate inter-
ests.
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Article 126. Exclusion of application of the most-favoured-nation
clause

The provisions of this Convention, as well as special agreements
relating to the exercise of the right of access to and from the sea,
establishing rights and facilities on account of the special geo-
graphical position of land-locked States, are excluded from the ap-
plication of the most-favoured-nation clause.

Article 127. Customs duties, taxes and other charges

1. Traffic in transit shall not be subject to any customs duties,
taxes or other charges except charges levied for specific services
rendered in connection with such traffic.

2. Means of transport in transit and other facilities provided for
and used by land-locked States shall not be subject to taxes or
charges higher than those levied for the use of means of transport
of the transit State.

Article 128. Free zones and other customs facilities

For the convenience of traffic in transit, free zones or other cus-
toms facilities may be provided at the ports of entry and exit in the
transit States; by agreement between those States and the land-
locked States.

Article 129. Cooperation in the construction and improvement of
means of transportation

Where there are no means of transport in transit States to give
effect to the freedom of transit or where the existing means, includ-
ing the port installations and equipment, are inadequate in any re-
spect, the transit States and land-locked States concerned may co-
operate in constructing or improving them.

Article 130. Measures to avoid or eliminate delays or other difficul-
ties of a technical nature in traffic in transit

1. Transit States shall take all appropriate measures to avoid
delays or other difficulties of a technical nature in traffic in transit.

2. Should such delays or difficulties occur, the competent authori-
ties of the transit States and land-locked States concerned shall co-
operate towards their expeditious elimination.

Article 131. Equal treatment in maritime ports

Ships flying the flag of land-locked States shall enjoy treatment
equal to that accorded to other foreign ships in maritime ports.

Article 132. Grant of greater transit facilities

This Convention does not entail in any way the withdrawal of
transit facilities which are greater than those provided for in this
Convention and which are agreed between State Parties to this
Convention or granted by a State Party. This Convention also does
not preclude such grant of greater facilities in the future.
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PART XI—THE AREA
SECTION 1. GENERAL PROVISIONS

Article 133. Use of terms

For the purposes of this Part:

(a) “resources” means all solid, liquid or gaseous mineral re-
sources in situ in the Area at or beneath the sea-bed, including
polymetallic nodules;

(b) resources, when recovered from the Area, are referred to
as “minerals”.

Article 134. Scope of this Part

1. This Part applies to the Area.

2. Activities in the Area shall be governed by the provisions of
this Part.

3. The requirements concerning deposit of, and publicity to be
given to, the charts or lists of geographical co-ordinates showing
f)he Ii\rlnlits referred to in article 1, paragraph 1(1), are set forth in

art VI.

4. Nothing in this article affects the establishment of the outer
limits of the continental shelf in accordance with Part VI or the va-
lidity of agreements relating to delimitation between States with
opposite or adjacent coasts.

Article 135. Legal status of the superjacent waters and air space

Neither this Part nor any rights granted or exercised pursuant
thereto shall affect the legal status of the waters superjacent to the
Area or that of the air space above those waters.

SECTION 2. PRINCIPLES GOVERNING THE AREA
Article 136. Common heritage of mankind
The Area and its resources are the common heritage of mankind.

Article 137. Legal status of the Area and its resources

1. No State shall claim or exercise sovereignty or sovereign rights
over any part of the Area or its resources, nor shall any State or
natural or juridical person appropriate any part thereof. No such
claim or exercise of sovereignty or sovereign rights nor such appro-
priation shall be recognized.

2. All rights in the resources of the Area are vested in mankind
as a whole, on whose behalf the Authority shall act. These re-
sources are not subject to alienation. The minerals recovered from
the Area, however, may only be alienated in accordance with this
Part and the rules, regulations and procedures of the Authority.

3. No State or natural or juridical person shall claim, acquire or
exercise rights with respect to the minerals recovered from the
Area except in accordance with this Part. Otherwise, no such claim,
acquisition or exercise of such rights shall be recognized.

Article 138. General conduct of States in relation to the Area

The general conduct of States in relation to the Area shall be in
accordance with the provisions of this Part, the principles embodied
in the Charter of the United Nations and other rules of inter-
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national law in the interests of maintaining peace and security and
promoting international co-operation and mutual understanding.

Article 139. Responsibility to ensure compliance and liability for
damage

1. States Parties shall have the responsibility to ensure that ac-
tivities in the Area, whether carried out by States Parties, or state
enterprises or natural or juridical persons which possess the na-
tionality of States Parties or are effectively controlled by them or
their nationals, shall be carried out in conformity with this Part.
The same responsibility ap‘i)lies to international organizations for
activities in the Area carried out by such organizations.

2. Without prejudice to the rules of international law and Annex
III, article 22, damage caused by the failure of a State Party or
‘international organization to carry out its responsibilities under
this Part shall entail liability; States Parties or international orga-
nizations acting together shall bear joint and several liability. A
State Party shall not however be liable for damage caused by any
failure to comply with this Part by a person whom it has sponsored
under article 153, paragraph 2(b), if the State Party has taken all
necessary and appropriate measures to secure effective compliance
;mder article 153, paragraph 4, and Annex III, article 4, paragraph

3. States Parties that are members of international organizations
shall take appropriate measures to ensure the implementation of
this article with respect to such organizations.

Article 140. Benefit of mankind

1. Activities in the Area shall, as specifically provided for in this
Part, be carried out for the benefit of mankind as a whole, irrespec-
tive of the geographical location of States, whether coastal or land-
locked, and tairm g into particular consideration the interests and
needs of developing States and of peoples who have not attained
full independence or other self-governing status recognized by the
United Nations in accordance with General Assembly resolution
1514 (XV) and other relevant General Assembly resolutions.

2. The Authority shall provide for the equitable sharing of finan-
cial and other economic benefits derived from activities in the Area
through any appropriate mechanism, on a non-discriminatory
basis, in accordance with article 160, paragraph 2(fXi).

Article 141. Use of the Area exclusively for peaceful purposes

The Area shall be open to use exclusively for peaceful purposes
by all States, whether coastal or land-locked, without prejudice to
the other provisions of this Part.

Article 142. Rights and legitimate interests of coastal States

1. Activities in the Area, with respect to resource deposits in the
Area which lie across limits of national jurisdiction, s be con-
ducted with due regard to the rights and fegitimate interests of any
coastal State across whose jurisdiction such deposits lie.

2. Consultations, including a system of prior notification, shall be
maintained with the State concerned, with a view to avoiding in-

fringement of such rights and interests. In cases where activities
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in the Area may result in the exploitation of resources lying within
national jurisdiction, the prior consent of the coastal State con-
cerned shall be required.

3. Neither this Part nor any rights granted or exercised pursuant
thereto shall affect the rights of coastal States to take such meas-
ures consistent with the relevant provisions of Part XII as may be
necessary to prevent, mitigate or eliminate grave and imminent
danger to their coastline, or related interests from pollution or
threat thereof or from other hazardous occurrences resulting from
or caused by any activities in the Area.

Article 143. Marine scientific research

1. Marine scientific research in the Area shall be carried out ex-
clusively for peaceful purposes and for the benefit of mankind as
a whole, in accordance with Part XIII.

2. The Authority may earry out marine scientific research con-
cerning the Area and its resources, and may enter into contracts
for that purpose. The Authority shall promote and encourage the
conduct of marine scientific research in the Area, and shall co-ordi-
nate and disseminate the results of such research and analysis
when available.

3. States Parties may carry out marine scientific research in the
Area. States Parties shall promote international co-operation in
marine scientific research in the Area by:

(a) participating in international programmes and encourag-
ing co-operation in marine scientific research by personnel of
different countries and of the Authority;

(b) ensuring that programmes are developed through the Au-
thority or other international organizations as appropriate for
the benefit of developing States and technologically less devel-
oped States with a view to:

(i) strengthening their research capabilities;

(ii) training their personnel and the personnel of the Au-
thority in the techniques and applications of research;

(iii) fostering the employment of their qualified person-
nel in research in the Area;

(c) effectively disseminating the results of research and anal-
ysis when available, through the Authority or other inter-
national channels when appropriate.

Article 144. Transfer of technology

1. The Authority shall take measures in accordance with this
Convention:

(a) to acquire technology and scientific knowledge relating to
activities in the Area; and

(b) to promote and encourage the transfer to developing
States of such technology and scientific knowledge so that all
States Parties benefit therefrom.

2. To this end the Authority and States Parties shall co-operate
in promoting the transfer of technology and scientific knowledge re-
lating to activities in the Area so that the Enterprise and all States
Parties may benefit therefrom. In particular they shall initiate and
promote:
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(a) programmes for the transfer of technology to the Enter-
prise and to developing States with regard to activities in the
Area, including, inter alia, facilitating the access of the Enter-
prise and of developing States to the relevant technology,
under fair and reasonable terms and conditions;

(b) measures directed towards the advancement of the tech-
nology of the Enterprise and the domestic technology of devel-
oping States, particularly by providing opportunities to person-
nel from the Enterprise and from developing States for train-
ing in marine science and technology and for their full partici-
pation in activities in the Area.

Article 145. Protection of the marine environment

Necessary measures shall be taken in accordance with this Con-
vention with respect to activities in the Area to ensure effective
protection for the marine environment from harmful effects which
may arise from such activities. To this end the Authority shall
adopt appropriate rules, regulations and procedures for inter alia:

(a) the prevention, reduction and control of pollution and
other hazards to the marine environment, including the coast-
line, and of interference with the ecological balance of the ma-
rine environment, particular attention being paid to the need
for protection from harmful effects of such activities as drilling,
dredging, excavation, disposal of waste, construction and oper-
ation or maintenance of installations, pipelines and other de-
vices related to such activities; -

(b) the protection and conservation of the natural resources
of the Area and the prevention of damage to the flora and
fauna of the marine environment.

Article 146. Protection of human life

With respect to activities in the Area, necessary measures shall
be taken to ensure effective protection of human life. To this end
the Authority shall adopt appropriate rules, regulations and proce-
dures to supplement existing international law as embodied in rel-
evant treaties.

Article 147. Accommodation of activities in the Area and in the ma-
rine environment

1. Activities in the Area shall be carried out with reasonable re-
gard for other activities in the marine environment.

2. Installations used for carrying out activities in the Area shall
be subject to the following conditions:

(a) such installations shall be erected, emplaced and removed
solely in accordance with this Part and subject to the rules,
regulations and procedures of the Authority. Due notice must
be given of the erection, emplacement and removal of such in-
stallations, and permanent means for giving warning of their
presence must be maintained;

(b) such installations may not be established where inter-
ference may be caused to the use of recognized sea lanes essen-
tial to international navigation or in areas of intense fishing
activity;
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(c) safety zones shall be established around such installa-
tions with appropriate markings to ensure the safety of both
- navigation and the installations. The configuration and loca-
tion of such safety zones shall not be such as to form a belt
impeding the lawful access of shipping to particular maritime
zones or navigation along international sea lanes;
(d) such installations shall be used exclusively for peaceful
purposes; . ~
(e) such installations do not possess the status of islands.
They have no territorial sea of their own, and their presence
does not affect the delimitation of the territorial sea, the exclu-
sive economic zone or the continental shelf.
3. Other activities in the marine environment shall be conducted
with reasonable regard for activities in the Area.

Article 148. Participation of developing States in activities in the
Area

The effective participation of developing States in activities in
the Area shall be promoted as specifically provided in this Part,
having due regard to their to their special interests and needs, and
in particular to the special need of the land-locked and geographi-
cally disadvantaged among them to overcome obstacles arising
from their disadvantaged location including remoteness from the
Area and difficulty of access to and from it.

Article 149. Archaeological and historical objects

All objects of an archaeological and historical nature found in the
Area shall be preserved or disposed of for the benefit of mankind
as a whole, particular regard being paid to the preferential rights
of the State or country or origin, or the State of cultural origin, or
the State of historical and archaeological origin.

SECTION 3. DEVELOPMENT OF RESOURCES OF THE AREA

Article 150. Policies relating to activities in the Area

Activities in the Area shall, as specifically provided for in this
Part, be carried out in such a manner as to foster healthy develop-
ment of the world economy and balanced growth of international
trade, and to promote international co-operation for the over-all de-
velopment of all countries, especially developing States, and with
a view to ensuring:

(a) the development of the resources of the Area;

(b) orderly, safe and rational management of the resources of
the Area, including the efficient conduct of activities in the
Area and, as provided in with sound principles of conservation,
the avoidance of unnecessary waste;

(c) the expansion of opportunities for participation in such
activities consistent in particular with articles 144 and 148;

(d) participation in revenues by the Authority and the trans-
fer of technology to the Enterprise and developing States as
provided for in this Convention;

(e) increased availability of the minerals derived from the
Area as needed in conjunction with minerals derived from
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otlalier sources, to ensure supplies to consumers of such min-
erals;

(f) the promotion of just and stable prices remunerative to
producers and fair to consumers for minerals derived both from
the Area and from other sources, and the promotion of long-
term equilibrium between supply and demand;

(g) the enhancement of opportunities for all States Parties,
irrespective of their social and economic systems or geographi-
cal location, to participate in the development of the resources
of the Area ancr the prevention of monopolization of activities
in the Area;

(h) the protection of developing countries from adverse ef-
fects on their economies or on their export earnings resulting
from a reduction in the price of an affected mineral, or in the
volume of exports of that mineral, to the extent that such re-
dlucgigil is caused by activities in the Area, as provided in arti-
cle 151;

(i) the development of the common heritage for the benefit
of mankind as a whole; and

(§) conditions of access to markets for the imports of minerals
produced from the resources of the Area and for imports of
commodities produced from such minerals shall not be more
favourable than the most favourable applied to imports from
other sources.

Article 151. Production policies

1. (a) Without prejudice to the objectives set forth in article 150
and for the purpose of implementing subparagraph (h) of that arti-
cle, the Authority, acting through existing forums or such new ar-
rangements or agreements as may be appropriate, in which all in-
terested parties, including both producers and consumers, partici-
pate, shall take measures necessary to promote the growth, effi-
ciency and stability of markets for those commodities produced
from the minerals derived from the Area, at prices remunerative to
producers and fair to consumers. All States Parties shall co-operate
to this end.

(b) The Authority shall have the right to participate in any com-
modity conference dealing with those commodities and in which all
interested parties including both producers and consumers partici-
pate. The Authority shall have the right to become a party to any
arrangement or agreement resulting from such conferences. Partici-
pation of the Authority in any organs established under those ar-
rangements or agreements shall be in respect of production in the
Area and in accordance with the relevant rules of those organs.

(c) The Authority shall carry out its obligations under the ar-
rangements or agreements referred to in this paragraph in a man-
ner which assures a uniform and non-discriminatory implementa-
tion in respect of all production in the Area of the minerals con-
cerned. In doing so, the Authority shall act in a manner consistent
with the terms of existing contracts and approved plans of work of
the Enterprise.

2. (a) During the interim period specified in paragraph 3, com-
mercial production shall not be undertaken pursuant to an ap-
proved plan of work until the operator has applied for and has been
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issued a production authorization by the Authority. Such produc-
tion authorizations may not be applied for or issued more than five
years prior to the fplanned commencement of commercial production
under the plan of work unless, having regard to the nature and
timing of project development, the rules, regulations and proce-
dures of the Authority prescribe another period.

(b) In the application for the production authorization, the opera-
tor shall specify the annual quantity of nickel expected to be recov-
ered under the approved plan of work. The application shall in-
clude a schedule of expenditures to be made by the operator after
he has received the authorization which are reasonably calculated
to allow him to begin commercial production on the date planned.

(c) For the ﬁurposes of subparagraphs (a) and (b), the Authority
shall establish appropriate performance requirements in accord-
ance with Annex III, article 17.

(d) The Authority shall issue a production authorization for the
level of production applied for unless the sum of that level and the
levels already authorized exceeds the nickel production ceiling, as
calculated pursuant to paragraph 4 in the year of issuance of the
authorization, during any year of planned production falling within
the interim period.

(e) When issued, the production authorization and approved ap-
plication shall become a part of the approved plan of worlg.

(f) If the operator’s application for a production authorization is
denied pursuant to subparagraph (d), the operator may apply again
to the Authority at any time.

3. The interim period shall begin five years prior to 1 January
of the year in which the earliest commercial production is planned
to commence under an approved plan of work. If the earliest com-
mercial production is delayed beyond the year originally planned,
the beginning of the interim period and the production ceiling origi-
nally calculated shall be adjusted accordingly. The interim period
shall last 25 years or until the end of the Review Conference re-
ferred to in article 155 or until the day when such new arrange-
ments or agreements as are referred to in paragraph 1 enter into
force, whichever is earliest. The Authority shall resume the power
provided in this article for the remainder of the interim period if
the said arrangements or agreements should lapse or become inef-
fective for any reason whatsoever.

4. (a) The production ceiling for any year of the interim period
shall be the sum of:

(i) the difference between the trend line values for nickel
consumption, as calculated pursuant to subparagraph (b), for
the year immediately prior to the year of the earliest commer-
cial production and the year immediately prior to the com-
mencement of the interim period; and

(ii) sixty per cent of the difference between the trend line
values for nickel consumption, as calculated pursuant to sub-
paragraph (b), for the year for which the production authoriza-
tion is being applied for and the year immediately prior to the
year of the earliest commercial production.

(b) For the gurposes of subparagraph (a):

(i) trend line values used for computing the nickel production
ceiling shall be those annual nickel consumption values on a
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trend line computed during the year in which a production au-
thorization is issued. The trend line shall be derived from a
linear regression of the logarithms of actual nickel consump-
tion for the most recent 15-year period for which such data are
available, time being the independent variable. This trend line
shall be referred to as the original trend line;

(ii) if the annual rate of increase of the original trend line
is less than 3 per cent, then the trend line used to determine
the quantities referred to in subparagraph (a) shall instead be
one passing through the original trend line at the value for the
first year of the relevant 15-year period, and increasing at 3
per cent annually; provided however that the production ceil-
ing established for any year of the interim period may not in
any case exceed the difference between the original trend line
value for that year and the original trend line value for the
year 3mmediately prior to the commencement of the interim
period.

5. The Authority shall reserve to the Enterprise for its initial
production a quantity of 38,000 metric tonnes of nickel from the
available production ceiling calculated pursuant to paragraph 4.

6. (a) An operator may in any year produce less than or up to
8 per cent more than the level of annual production of minerals
from polymetallic nodules specified in his production authorization,
provided that the over-all amount of production shall not exceed
that specified in the authorization. Any excess over 8 per cent and
up to 20 percent in any year, or any excess in the first and subse-
quent years following two consecutive years in which excesses
occur, shall be negotiated with the Authority, which may require
the operator to obtain a supplementary production authorization to
cover additional production.

(b) Applications for such supplementary production authoriza-
tions shall be considered by the Authority only after all pending
applications by operators who have not yet received production au-
thorizations have been acted upon and due account has been taken
of other likely applicants. The Authority shall be guided by the
principle of not exceeding the total production allowed under the
production ceiling in any year of the interim period. It shall not au-
thorize the production under any plan of work of a quantity in ex-
cess of 46,500 metric tonnes of nickel per year.

7. The levels of production of other metals such as copper, cobalt
and manganese extracted from the polymetallic nodules that are
recovered pursuant to a production authorization should not be
higher than those which would have been produced had the opera-
tor produced the maximum level of nickel from those nodules pur-
suant to this article. The Authority shall establish rules, regula-
tions and procedures pursuant to Annex III, article 17, to imple-
ment this paragraph.

8. Rights and obligations relating to unfair economic practices
under relevant multilateral trade agreements shall apply to the ex-
ploration for and exploitation of minerals from the Area. In the set-
tlement of disputes arising under this provision, States parties
which are Parties to such multilateral trade agreements shall have
recourse to the dispute settlement procedures of such agreements.
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9. The Authority shall have the power to limit the level of fpro-
duction of minerals from the Area, other than minerals from
polymetallic nodules, under such conditions and applying such
methods as may be appropriate by adopting regulations in accord-
ance with article 161, paragraph 8.

10. Upon the recommendation of the Council on the basis of ad-
vice from the Economic Planning Commission, the Assembly shall
establish a system of compensation or take other measures of eco-
nomic adjustment assistance including co-operation with special-
ized agencies and other international organizations to assist devel-
oping countries which suffer serious adverse effects on their export
earnings or economies resulting from a reduction in the price of an
affected mineral or in the volume of exports of that mineral, to the
extent that such reduction is caused by activities in the Area. The
Authority on request shall initiate studies on the problems of those
States which are likely to be most seriously affected with a view
to minimizing their difficulties and assisting them in their eco-
nomic adjustment.

Article 152. Exercise of powers and functions by the Authority

1. The Authority shall avoid discrimination in the exercise of its
powers and functions, including the granting of opportunities for
activities in the Area.

2. Nevertheless, special consideration for developing States, in-
cluding particular consideration for the land-locked and geographi-
cally disadvantaged among them, specifically provided for in this
Part shall be permitted.

Article 153. System of exploration and exploitation

1. Activities in the Area shall be organized, carried out and con-
trolled by the Authority on behalf of mankind as a whole in accord-
ance with this article as well as other relevant provisions of this
Part and the relevant Annexes, and the rules, regulations and pro-
cedures of the Authority.

2. Activities in the Area shall be carried out as prescribed in
paragraph 3:

(a) by the Enterprise, and

(b) in association with the Authority by States Parties, or
state enterprises or natural or juridical persons which possess
the nationality of States Parties or are effectively controlled by
them or their nationals, when sponsored by such States, or-any
group of the foregoing which meets the requirements provided
in this Part and in Annex III

3. Activities in the Area shall be carried out in accordance with
a formal written dplan of work drawn up in accordance with Annex
IIT and approved by the Council after review by the Legal and
Technical Commission. In the case of activities in the Area carried
out as authorized by the Authority by the entities specified in para-
graph 2(b), the plan of work shall, in accordance with Annex III,
article 3, be in the form of a contract. Such contracts may provide
for joint arrangements in accordance with Annex III, article 11.

4. The Authority shall exercise such control over activities in the
Area as is necessary for the };)urpose of securing compliance with
the relevant provisions of this Part and the Annexes relating there-
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to, and the rules, regulations and procedures of the Authority, and
the plans of work apgroved in accordance with paragraph 3. States
Parties shall assist the Authority by taking all measures necessary
to ensure such compliance in accordance with article 139.

5. The Authority shall have the right to take at any time any
measures provided for under this Part to ensure compliance with
its provisions and the exercise of the functions of control and regu-
lation assigned to it thereunder or under any contract. The Author-
ity shall have the right to inspect all installations in the Area used
in connection with activities in the Area.

6. A contract under paragraph 3 shall provide for security of ten-
ure. Accordingly, the contract shall not be revised, suspended or
terminated except in accordance with Annex III, articles 18 and 19.

Article 154. Periodic review

Every five years from the entry into force of this Convention, the
Assembly shall undertake a general and systematic review of the
manner in which the international régime of the Area established
in this Convention has operated in practice. In the light of this re-
view the Assembly may take, or recommend that other organs take,
measures in accordance with the provisions and procedures of this
Part and the Annexes relating thereto which wiﬁ lead to the im-
provement of the operation of the régime.

Article 155. The Review Conference

1. Fifteen years from 1 January of the year in which the earliest
commercial production commences under an approved plan of work,
the Assembly shall convene a conference for the review of those
provisions of this Part and the relevant Annexes which govern the
system of exploration and exploitation of the resources of the Area.
The Review Conference shall consider in detail, in the light of the
experience acquired during that period:

(a) whether the provisions of this Part which govern the sys-
tem of exploration and exploitation of the resources of the Area
have achieved their aims in all respects, including whether
they have benefited mankind as a whole;

(b) whether, during the 15-year period, reserved areas have
been exploited in an effective and balanced manner in compari-
son with non-reserved areas;

(¢) whether the development and use of the Area and its re-
sources have been undertaken in such a manner as to foster
healthy development of the world economy and balanced
growth of international trade;

(d) whether monopolization of activities in the Area has been
prevented;

(e) whether the policies set forth in articles 150 and 151
have been fulfilled; and

(f) whether the system has resulted in the equitable sharing
of benefits derived from activities in the Area, taking into par-
téicular consideration the interests and needs of the developing

tates.

2. The Review Conference shall ensure the maintenance of the
principle of the common heritage of mankind, the international
régime designed to ensure equitable exploitation of the resources of

83-499 0 - 94 - 6
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the Area for the benefit of all countries, especially the developing
States, and an Authority to organize, conduct and control activities
in the Area. It shall also ensure the maintenance of the principles
laid down in this Part with regard to the exclusion of claims or ex-
ercise of sovereignty over any part of the Area, the rights of States
and their general conduct in relation to the Area, and their partici-
pation in activities in the Area in conformity with this Convention,
the prevention of monopolization of activities in the Area, the use
of the Area exclusively for peaceful purposes, economic aspects of
activities in the Area, marine scientific research, transfer of tech-
nology, protection of the marine environment, protection of human
life, rights of coastal States, the legal status of the waters
superjacent to the Area and that of the air space above those wa-
ters and accommodation between activities in the Area and other
activities in the marine environment.

3. The decision-making procedure applicable at the Review Con-
ference shall be the same as that applicable at the Third United
Nations Conference on the Law of the Sea. The Conference shall
make every effort to reach agreement on any amendments by way
of consensus and there should be no voting on such matters until
all efforts at achieving consensus have been exhausted.

4. If, five years after its commencement, the Review Conference
has not reached agreement on the system of exploration and exploi-
tation of the resources of the Area, it may decide during the ensu-
ing 12 months, by a three-fourths majority of the States parties, to
adopt and submit to the States Parties for ratification or accession
such amendments changing or modifying the system as it deter-
mines necessary and appropriate. Such amendments shall enter
into force for all States Parties 12 months after the deposit of in-
isv,;;ruments of ratification or accession by three fourths of the States

arties.

5. Amendments adopted by the Review Conference pursuant to
this article shall not affect rights acquired under existing contracts.

SECTION 4. THE AUTHORITY
SUBSECTION A. GENERAL PROVISIONS

Article 156. Establishment of the Authority

1. There is hereby established the International Sea-Bed Author-
ity, which shall function in accordance with this Part.

2. All States Parties are ipso facto members of the Authority.

3. Observers at the Third United Nations Conference on the Law
of the Sea who have signed the Final Act and who are not referred
to in article 305, paragraph 1(c), (d), (e) or (f), shall have the right
to participate in the Authority as observers, in accordance with its
rules, regulations and procedures.

4. The seat of the Authority shall be in Jamaica.

5. The Authority may establish such regional centres or offices
as it deems necessary for the exercise of its functions.

Article 157. Nature and fundamental principles of the Authority

1. The Authority is the organization through which States Par-
ties shall, in accordance with this Part, organize and control activi-
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ties in the Area, particularly with a view to administering the re-
sources of the Area.

2. The powers and functions of the Authority shall be those ex-
pressly conferred upon it by this Convention. The Authority shall
have such incidental powers, consistent with this Convention, as
are implicit in and necessary for the exercise of those powers and
functions with respect to activities in the Area.

3. The Authority is based on the principle of the sovereign equal-
ity of all its members.

4. All members of the Authority shall fulfill in good faith the obli-
gations assumed by them in accordance with this Part in order to
gnsuhr;e to all of them the rights and benefits resulting from mem-

ership.

Article 158. Organs of the Authority

1. There are hereby established, as the principal organs of the
Authority, an Assembly, a Council and a Secretariat.

2. There is hereby established and Enterprise, the organ through
which the Authority shall carry out the functions referred to in ar-
ticle 170, paragraph 1.

3. Such subsidiary organs as may be found necessary may be es-
tablished in accordance with this Part.

4. Each principal organ of the Authority and the Enterprise shall
be responsible for exercising those powers and functions which are
conferred upon it. In exercising such powers and functions each
organ shall avoid taking any action which may derogate from or
impede the exercise of specific powers and functions conferred upon
another organ.

SUBSECTION B. THE ASSEMBLY

Article 159. Composition, procedure and voting

1. The Assembly shall consist of all the members of the Author-
ity. Each member shall have one representative in the Assembly,
who may be accompanied by alternates and advisers.

2. The Assembly shall meet in regular annual sessions and in
such sgecial sessions as may be decided by the Assembly, or con-
vened by the Secretary-General at the request of the Council or of
a majority of the members of the Authority.

3. Sessions shall take place at the seat of the authority unless
otherwise decided by the Assembly.

4. The Assembly shall adopt its rules of procedure. At the begin-
ning of each regular session, it shall elect its President and such
other officers as may be required. They shall hold office until a new

President and other officers are elected at the next session.
5. A majority of the members of the Assembly s constitute a
quorum.

6. Each member of the Assembly shall have one vote.

7. Decisions on questions of procedure, includit;i decisions to con-
vene special sessions of the Assembly, shall be taken by a majority
of the members present and votin%

8. Decisions on questions of substance shall be taken by a two-
thirds majority of the members present and voting, provided that
such majority includes a majority of the members participating in



152

the session. When the issue arises as to whether a question is one
of substance or not, that question shall be treated as one of sub-
stance unless otherwise decided by the Assembly by the majority
required by decisions on questions of substance.

9. When a question of substance comes up for voting for the first
time, the President may, and shall, if requested by at least one
fifth of the members of the Assembly, defer the issue of taking a
vote on that question for a period not exceeding five calendar days.
This rule may be apglied only once to any question, and shall not
be applied so as to defer the question beyond the end of the ses-
sion.

10. Upon a written request addressed to the President and spon-
sored by at least one fourth of the members of the Authority for
an advisory opinion on the conformity with this Convention of a
proposal before the Assembly on any matter, the Assembly shall re-

uest the Sea-Bed Disputes Chamber of the International Tribunal
or the Law of the Sea to give an advisory opinion thereon and
shall defer voting on that proposal pending receipt of the advisory
opinion by the C ber. If the advisory opinion is not received be-
fore the final week of the session in which it is requested, the As-
semblyalshall decide when it will meet to vote upon the deferred
proposal.

Article 160. Powers and functions

1. The Assembly, as the sole organ of the Authority consisting of
all the members, shall be considered the supreme organ of the Au-
thority to which the other principal organs shall be accountable as
specifically provided for in this Convention. The Assembly shall
have the power to establish general policies in conformity with the
relevant provisions of this Convention on any question or matter
within the competence of the Authority.

2. In addition, the powers and functions of the Assembly shall be:

(a) to elect the members of the Council in accordance with
article 161; '

(b) to elect the Secretary-General from among the candidates
proposed by the Council;

(c) to elect, upon the recommendation of the Council, the
members of the Governing Board of the Enterprise and the Di-
rector-General of the Enterprise;

(d) to establish such subsidiary organs as it finds necessary
for the exercise of its functions in accordance with this Part.
In the comgosition of these subsidiary organs due account shall
be taken of the principle of equitable seographical distribution
and of special interests and the need for members qualified
and competent in the relevant technical questions dealt with
by such organs;

(e) to assess the contributions of members to the administra-
tive budget of the Authority in accordance with an agreed scale
of assessment based upon the scale used for the regular budget
of the United Nations until the Authority shall have sufficient
income from other sources to meet its administrative expenses;

(f)(i) to consider and approve, upon the recommendation of
the Council, the rules, regulations and procedures on the equi-
table sharing of financial and other economic benefits derived
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from activities in the Area and the payments and contributions
made pursuant to article 82, taking into particular consider-
ation the interests and needs of developing States and peoples
who have not attained full independence or other self-govern-
ing status. If the Assembly does not approve the recommenda-
tions of the Council, the Assembly shall return them to the
Council for reconsideration in the light of the views expressed
by the Assembly;

(ii) to consider and approve the rules, regulations and proce-
dures of the Authority, and any amendments thereto, provi-
sionally adopted by the Council pursuant to article 162, para-
graph 2(o)(ii). These rules, regulations and procedures shall re-
late to prospecting, exploration and exploitation in the Area,
the financial management and internal administration of the
Authoril;‘y, and, upon the recommendation of the Governing
Board of the Enterprise, to the transfer of funds from the En-
terprise to the Authority;

(g) to decide upon the equitable sharing of financial and
other economic benefits derived from activities in the Area,
consistent with this Convention and the rules, regulations and
procedures of the Authority;

(h) to consider and approve the proposed annual budget of
the Authority submitted by the Council;

(i) to examine periodic reports from the Council and from the
Enterprise and special reports requested from the Council or
any other organ of the Authority;

(§) to initiate studies and make recommendations for the pur-
pose of promoting international co-operation concerning activi-
ties in the Area and encouraging the progressive development
of international law relating thereto and its codification;

(k) to consider problems of a general nature in connection
with activities in the Area arising in garticular for developing
States, as well as those problems for States in connection with
activities in the Area that are due to their geographical loca-
tione,d psarticularly for land-locked and geographically disadvan-
tag tates;

(1) to establish, upon the recommendation of the Council, on
the basis of advice from the Economic Planning Commission,
a system of compensation or other measures of economic ad-
justment assistance as provided in article 151, paragraph 10;

(m) to suspend the exercise of rights and privileges of mem-
bership pursuant to article 185;

(n) to discuss any question or matter within the competence
of the Authority and to decide as to which organ of the Author-
ity shall deal with any such question or matter not specifically
entrusted to a particular organ, consistent with the distribu-
yii;on of powers and functions among the organs of the Author-
ity. ~

SUBSECTION C. THE COUNCIL

Article 161. Composition, procedure and voting

1. The Council shall consist of 36 members of the Authority elect-

ed by the Assembly in the following order:
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(a) four members from among those States Parties which,
during the last five years for which statistics are available,
have either consumed more than 2 percent of total world con-
sumption or have had net imports of more than 2 percent of
total world imports of the commodities produced from the cat-
egories of minerals to be derived from the Area, and in any
case one State from the Eastern European (Socialist) region, as
well as the largest consumer;

(b) four members from among the eight States Parties which
have the largest investments in preparation for and in the con-
duct of activities in the Area, either directly or through their
nationals, including at least one State from the Eastern Euro-
pean (Socialist) region;

(c) four members from among States Parties which on the
basis of production in areas under their jurisdiction are major
net exporters of the categories of minerals to be derived from
the Area, including at least two developing States whose ex-
ports of such minerals have a substantial bearing upon their
economies;

(d) six members from among developing States Parties, rep-
resenting special interests. The special interests to be rep-
resented shall include those of States with large populations,
States which are land-locked or geographically disadvantaged,
States which are major importers of the categories of minerals
to be derived from the Area, States which are potential produc-
ers of such minerals, and least developed States;

(e) eighteen members elected according to the principle of en-
suring an equitable geographical distribution of seats in the
Council as a whole, provided that each geographical region
shall have at least one member elected under this subpara-

graph. For this purpose, the geographical regions shall be Afri-
ca, Asia, Eastern European (Soclahst) Latin America and
Western European and Others.

2. In electing the members of the Council in accordance with
paragraph 1, the Assembly shall ensure that:

(a) land-locked and geographically disadvantaged States are
represented to a degree which is reasonably proportionate to
their representation in the Assembly;

(b) coastal States, especially developing States, which do not
qualify under paragraph 1 (a), (b), (c) or (d) are represented to
a degree which is reasonably proportionate to their representa-
tion in the Assembly;

(c) each group of States Parties to be represented on the
Council is represented by those members, if any, which are
nominated by that group.

3. Elections shall take place at regular sessions of the Assembly.
Each member of the Council shall be elected for four years. At the
first election, however, the term of one half of the members of each
group referred to in paragraph 1 shall be two years.

4. Members of the Council shall be eligible for re-election, but
due regard should be paid to the desirability of rotation of member-
ship.
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5. The Council shall function at the seat of the Authority, and
shall meet as often as the business of the Authority may require,
but not less than three times a year.

6. A majority of the members of the Council shall constitute a
quorum.

7. Each member of the Council shall have one vote.

8. (a) Decisions on questions of procedure shall be taken by a ma-
jority of the members present and voting.

(b) Decisions on questions of substance arising under the follow-
ing provisions shall be taken by a two-thirds majority of the mem-
bers present and voting, provided that such majority includes a
majority of the members of the Council: article 162, paragraph 2,
subparagraphs (f); (g); (h); (i); (n); (p); (v); article 191.

(c) Decisions on questions of substance arising under the follow-
ing provisions shall be taken by a three-fourths majority of the
members present and voting, provided that such majority includes
a majority of the members of the Council: article 162, paragraph
1; article 162, paragraph 2, subparagraphs (a); (b); (c); (d); (e); (I);
(q); (r); (8); (t); (u) in cases of non-com(f iance by a contractor or a
sponsor; (w) provided that orders issued thereunder may be binding
for not more than 30 days unless confirmed by a decision taken in
accordance with subparagraph (d); article 162, paragraph 2, sub-
paragraphs (x); (y); (z); article 163, paragraph 2; article 174, para-
gra‘rh 3; Annex IV, article 11.

(d) Decisions on questions of substance arising under the follow-
ing provisions shall be taken by consensus: article 162, paragraph
2 (m) and (0); adoption of amendments to Part XI.

(e) For the purposes of subparagraphs (d), (f) and (g); “consensus”
means the absence of any formal objection. Within 14 days of the
submission of a proposal to the Council, the President of the Coun-
cil shall determine whether there would be a formal objection to
the adoption of the proposal. If the President determines that there
would be such an objection, the President shall establish and con-
vene, within three days following such determination, a conciliation
committee consisting of not more than nine members of the Coun-
cil, with the President as chairman, for the purpose of reconciling
the differences and producing a proposal which can be adopted by
consensus. The committee shall work expeditiously and report: to
the Council within 14 days following its establishment. If the com-
mittee is unable to recommend a proposal which can be adopted by
consensus, it shall set out in its report the grounds on which the
proposal is being opposed.

(f) Decisions on questions not listed above which the Council is
authorized to take by the rules, regulations and procedures of the
Authority or otherwise shall be taken ﬁursuant to the subpara-
graphs of this paragraph specified in the rules, regulations and
procedures or, if not specified therein, then pursuant to the sub-
paragraph determined by the Council if possible in advance, by
consensus.

(g) When the issue arises as to whether a question is within sub-
paragraph (a), (b), (c) or (d), the question shall be treated as being
within the subparagraph requiring the higher or highest majority
or consensus as the case may be, unless otherwise decided by the
Council by the said majority or by consensus.
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9. The Council shall establish a procedure whereby a member of
the Authority not represented on the Council may send a rep-
resentative to attend a meeting of the Council when a request is
made by such member, or a matter particularly affecting it is
under consideration. Such a representative shall be entitled to par-
ticipate in the deliberations but not to vote.

Article 162. Powers and functions

1. The Council is the executive organ of the Authority. The Coun-
cil shall have the power to establish, in conformity with this Con-
vention and the general policies established by the Assembly, the
specific policies to be pursued by the Authority on any question or
matter within the competence of the Authority.

2. In addition, the Council shall:

(a) supervise and co-ordinate the implementation of the pro-
visions of this Part on all questions and matters within the
competence of the Authority and invite the attention of the As-
sembly to cases of non-compliance;

(b) propose to the Assembly a list of candidates for the elec-
tion of the Secretary-General;

(c) recommend to the Assembly candidates for the election of
the members of the Governing Board of the Enterprise and the
Director-General of the Enterprise;

(d) establish, as appropriate, and with due regard to econ-
omy and efficiency, such subsidiary organs as it finds nec-
essary for the exercise of its functions in accordance with this
Part. In the composition of subsidiary organs, emphasis shall
be placed on the need for members qualified and competent in
relevant technical matters dealth with by those organs pro-
vided that due account shall be taken of the principle of equi-
table geographical distribution and of special interests:

(e) adopt its rules of procedure including the method of se-
lecting its president;

(f) enter into agreements with the United Nations or other
international organizations on behalf of the Authority and
within its competence, subject to approval by the Assembly;

(g) consider the reports of the Enterprise and transmit them
to the Assembly with its recommendations;

(h) present to the Assembly annual reports and such special
reports as the Assembly may request;

1(i) issue directives to the Enterprise in accordance with arti-
cle 170;

(j) approve plans of work in accordance with Annex III, arti-
cle 6. The Council shall act upon each plan of work within 60
days of its submission by the Legal and Technical Commission
at a session of the Council in accordance with the following
procedures:

(i) if the Commission recommends the approval of a plan
of work, it shall be deemed to have been approved by the
Council if no member of the Council submits in writing to
the President within 14 days a specific objection alleging
non-compliance with the requirements of Annex III, article
6. If there is an objection, the conciliation procedure set
forth in article 161, paragraph 8(e), shall apply. If, at the
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end of the conciliation procedure, the objection is still
maintained, the plan of work shall be deemed to have been
approved by the Council unless the Council disapproves it
by consensus among its members excluding any State or
States making the application or sponsoring the applicant;

(ii) if the Commission recommends the disapproval of a
plan of work or does not make a recommendation, the
Council may approve the plan of work by a three-fourths
majority of the members present and voting, provided that
such majority includes a majority of the members partici-
pating in the session;

(k) approve plans of work submitted by the Enterprise in ac-
cordance with Annex IV, article 12, applying, mutatis mutan-
dis, the procedures set forth in subparagraph (j);

(1) exercise control over activities in the Area in accordance
with article 153, paragraph 4, and the rules, regulations and
procedures of the Authority;

(m) take, upon the recommendation of the Economic Plan-
ning Commission, necessary and appropriate measures in ac-
cordance with article 150, subparagraph (h), to provide protec-
tion from the adverse economic effects specified therein;

(n) make recommendations to the Assembly, on the basis of
advice from the Economic Planning Commission, for a system
of compensation or other measures of economic adjustment as-
sistance as provided in article 151, paragraph 10;

(0)(i) recommend to the Assembly rules, regulations and pro-
cedures on the equitable sharing of financial and other eco-
nomic benefits derived from activities in the Area and the pay-
ments and contributions made pursuant to article 82, taking
into particular consideration the interests and needs of the de-
veloping States and peoples who have not attained full inde-
pendence or other self-governing status;

(ii) adopt and apply provisionally, pending approval by the
Assembly, the rules, regulations and procedures of the Author-
ity, and any amendments thereto, taking into account the rec-
ommendations of the Legal and Technical Commission or other
subordinate organ concerned. These rules, regulations and pro-
cedures shall relate to prospecting, exploration and exploi-
tation in the Area and the financial management and internal
administration of the Authority. Priority shall be given to the
adoption of rules, regulations and procedures for the explo-
ration for and exploitation of polymetallic nodules. Rules, regu-
lations and procedures for the exploration for and exploitation
of any resource other than polymetallic nodules shall be adopt-
ed within three years from the date of a request to the Author-
ity by any of its members to adopt such rules, regulations and
procedures shall remain in effect on a provisional basis until
approved by the Assembly or until amended by the Council in
the light of any views expressed by the Assembly;

(p) review the collection of all payments to be made by or to
%he Authority in connection with operations pursuant to this

art;
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(q) make the selection from among applicants for production
au&norizations pursuant to Annex III, article 7, where such se-
lection is required by that provision;

(r) submit the proposed annual budget of the Authority to
the Assembly for its approval;

(s) make recommendations to the Assembly concerning poli-
cies on any question or matter within the competence of the
Authority;

(t) make recommendations to the Assembly concerning sus-
pension of the exercise of the rights and privileges of member-
ship pursuant to article 185;

(u) institute proceedings on behalf of the Authority before
the Sea-Bed Disputes Chamber in cases of non-compliance;

(v) notify the Assembly upon a decision by the Sea-Bed Dis-

utes Chamber in proceedings instituted under subparagraph
{)u), and make any recommendations which it may find appro-
priate with respect to measures to be taken;

(w) issue emergency orders, which may include orders for the
suspension or adjustment of operations, to prevent serious
R;ue'm to the marine environment arising out of activities in the

a,

(x) disapprove areas for exgloitation by contractors or the
.Enterprise in cases where substantial evidence indicates the
risk of serious harm to the marine environment;

(y) establish a subsidiary organ for the elaboration of draft
financial rules, regulations and procedures relating to:

(i) financial management in accordance with articles 171
to 175; and

(ii) financial arrangements in accordance with Annex III,
article 13 and article 17, paragraph 1(c);

(z) establish appropriate mechanisms for directing and su-
pervising a s of inspectors who shall inspect activities in
the Area to determine whether this Part, the rules, regulations
and procedures of the Authority, and the terms and conditions
of any contract with the Authority are being complied with.

Article 163. Organs of the Council

il1. There are hereby established the following organs of the Coun-
cil:

(a) an Economic Planning Commission;

(b) a Legal and Technical Commission.

2. Each Commission shall be composed of 15 members, elected by
the Council from among the candidates nominated by the States
Parties. However, if necessary, the Council may decide to increase
tlég size of either Commission having due regard to economy and
efficiency.

3. Members of a Commission shall have appropriate qualifica-
tions in the area of competence of that Commission. States Parties
shall nominate candidates of the highest standards of competence
and integrity with qualifications in relevant fields so as to ensure
the effective exercise of the functions of the Commissions.

4. In the election of members of the Commissions, due account
shall be taken of the need for equitable geographical distribution
and the representation of special interests.



vy

159

5. No State Party may nominate more than one candidate for the
same Commission. No person shall be elected to serve on more
than one Commission.

6. Members of the Commissions shall hold office for a term of
five years. They shall be eligible for re-election for a further term.

7. In the event of the death, incapacity or resignation of a mem-
ber of a Commission prior to the expiration of the term of office,
the Council shall elect for the remainder of the term, a member
from the same geographical region or area of interest.

8. Members of Commissions shall have no financial interest in
any activity relating to exploration and exploitation in the Area.
Subject to their responsibilities to the Commissions upon which
they serve, they shall not disclose, even after the termination of
their functions, any industrial secret, proprietary data which are
transferred to the Authority in accordance with Annex III, article
14, or any other confidential information coming to their knowledge
by reason of their duties for the Authority.

9. Each Commission shall exercise its functions in accordance
with such guidelines and directives as the Council may adopt.

10. Each Commission shall formulate and submit to the Council
for approval such rules and regulations as may be necessary for the
efficient conduct of the Commission’s functions.

11. The decision-making procedures of the Commissions shall be

.established by the rules, regulations and procedures of the Author-

ity.- Recommendations to the Council shall, where necessary, be ac-
companied by a summary on the divergencies of opinion in the
Commission.

12. Each Commission shall normally function at the seat of the
Authority and shall meet as often as is required for the efficient
exercise of its functions.

13. In the exercise of its functions, each Commission may, where

- appropriate, consult another commission, any competent organ of

the United Nations or of its specialized agencies or any inter-
national organizations with competence in the subject-matter of
such consultation.

Article 164. The Economic Planning Commission

1. Members of the Economic Planning Commission shall have ap-
propriate qualifications such as those relevant to mining, manage-
ment of mineral resource activities, international trade or inter-
national economics. The Council shall endeavour to ensure that the
membership of the Commission reflects all appropriate qualifica-
tions. The Commission shall include at least two members from de-
veloping States whose exports of the categories of minerals to be
derived from the Area have a substantial bearing upon their econo-
mies.

2. The Commission shall:

(a) propose, upon the request of the Council, measures to im-
plement decisions relating to activities in the Area taken in ac-
cordance with this Convention;

(b) review the trends of and the factors affecting supply, de-
mand and prices of materials which may be derived from the
Area, bearing in mind the interests of both importing and ex-
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porting countries, and in particular of the developing States
among them;

(c) examine any situation likely to lead to the adverse effects
referred to in article 150, subparagraph (h), brought to its at-
tention by the State Party or States Parties concerned, and
make appropriate recommendations to the Council;

(d) propose to the Council for submission to the Assembly, as
provided in article 151, paragraph 10, a system of compensa-
tion or other measures of economic adjustment assistance for
developing States which suffer adverse effects caused by activi-
ties in the Area. The Commission shall make the recommenda-
tions to the Council that are necessary for the application of
t!l}fie system or other measures adopted by the Assembly in spe-
cific cases.

Article 165. The Legal and Technical Commission

1. Members of the Legal and Technical Commission shall have
appropriate qualifications such as those relevant to exploration for
and exploitation and processing of mineral resources, oceanology,
protection of the marine environment, or economic or legal matters
relating to ocean mining and related fields of expertise. The Coun-
cil shall endeavour to ensure that the membership of the Commis-
sion reflects all appropriate qualifications.

2. The Commission shall:

(a) make recommendations with regard to the exercise of the
Authority’s functions upon the request of the Council;

(b) review formal written plans of work for activities in the
Area in accordance with article 153, paragraph 3, and submit
appropriate recommendations to the Council. The Commission
shall base its recommendations solely on the grounds stated in
Annex III and shall report fully thereon to the Council;

(c) supervise, upon the request of the Council, activities in
the Area, where appropriate, in consultation and collaboration
with any entity carrying out such activities or State or States
concerned and report to the Council;

(d) prepare assessments of the environmental implications of
activities in the Area;

(e) make recommendations to the Council on the protection
of the marine environment, taking into account the views of
recognized experts in that field;

(f) formulate and submit to the Council the rules, regulations
and procedures referred to in article 162, paragraph 2(o), tak-
ing into account all relevant factors including assessments of
the environmental implications of activities in the Area;

(g) keep such rules, regulations and procedures under review
and recommend to the Council from time to time such amend-
ments thereto as it may deem necessary or desirable;

(h) make recommendations to the Council regarding the es-
tablishment of a monitoring programme to observe, measure,
evaluate and analyse, by recognized scientific methods, on a
regular basis, the risks or effects of pollution of the marine en-
vironment resulting from activities in the Area, ensure that ex-
isting regulations are adequate and are complied with and co-



161

ordinate the implementation of the monitoring programme ap-
proved by the Council;

(i) recommend to the Council that proceedings be instituted
on behalf of the Authority before the Sea-Bed Disputes Cham-
ber, in accordance with this Part and the relevant Annexes
taking into account particularly article 187;

(j) make recommendations to the Council with respect to
measures to be taken, upon a decision by the Sea-Bed Disputes
Chamber in proceedings instituted in accordance with subpara-
graph (i);

(k) make recommendations to the Council to issue emergency
orders, which may include orders for the suspension or adjust-
ment of operations, to prevent serious harm to the marine en-
vironment arising out of activities in the Area. Such rec-
gmmendations shall be taken up by the Council on a priority

asis;

(1) make recommendations to the Council to disapprove areas
for exploitation by contractors or the Enterprise in cases where
substantial evidence indicates the risk of serious harm to the
marine environment;

(m) make recommendations to the Council regarding the di-
rection and supervision of a staff of inspectors who shall in-
spect activities in the Area to determine whether the provi-
sions of this Part, the rules, regulations and procedures of the
Authority, and the terms and conditions of any contract with
the Authority are being complied with;

(n) calculate the production ceiling and issue production au-
thorizations on behalf of the Authority pursuant to article 151,
paragraphs 2 to 7, following any necessary selection among ap-
plicants for production authorizations by the Council in accord-
ance with Annex III, article 7.

3. The members of the Commission shall, upon request by any
State Party or other party concerned, be accompanied by a rep-
resentative of such State or other party concerned when carrying
out their function of supervision and inspection.

SUBSECTION D. THE SECRETARIAT

Article 166. The Secretariat

1. The Secretariat of the Authority shall comprise a Secretary-
General and such staff as the Authority may require.

2. The Secretary-General shall be elected for four years by the
Assembly from among the candidates proposed by the Council and
may be re-elected.

3. The Secretary-General shall be the chief administrative officer
of the Authority, and shall act in that capacity in all meetings of
the Assembly, of the Council and of any subsidiary organ, and shall
perform such other administrative functions as are entrusted to the
Secretary-General by these organs.

4. The Secretary-General shall make an annual report to the As-
sembly on the work of the Authority.
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Article 167. The staff of the Authority

1. The staff of the Authority shall consist of such qualified sci-
entific and technical and other personnel as may be required to ful-
fill the administrative functions of the Authority.

2. The paramount consideration in the recruitment and employ-
ment of the staff and in the determination of their conditions of
service shall be the necessity of securing the highest standards of
efficiency, competence and integrity. Subject to this consideration,
due regard shall be paid to the importance of recruiting the staff
on as wide a geographical basis as possible.

3. The staff shall be appointed by the Secretary-General. The
terms and conditions on which they shall be appointed, remuner-
ated and dismissed shall be in accordance with the rules, regula-
tions and procedures of the Authority.

Article 168. International character of the Secretariat

1. In the performance of their duties the Secretary-General and
the staff shall not seek or receive instructions from any govern-
ment or from any other source external to the Authority. They
shall refrain from any action which might reflect on their position
as international officials responsible only to the Authority. Each
State Party undertakes to respect the exclusively international
character of the responsibilities of the Secretary-General and the
staff and not to seek to influence them in the discharge of their re-
sponsibilities. Any violation of responsibilities by a staff member
shall be submitted to the appropriate administrative tribunal as
provided in the rules, regulations and procedures of the Authority.

2. The Secretary-General and the staff shall have no financial in-
terest in any activity relating to exploration and exploitation in the
Area. Subject to their responsibilities to the Authority, they shall
not disclose, even after the termination of their functions, and in-
dustrial secret, proprietary data which are transferred to the Au-
thority in accordance with Annex III, article 14, or any other con-
fidential information coming to their knowledge by reason of their
employment with the Authority.

3. Violations of the obligations of a staff member of the Authority
set forth in paragraph 2 shall, on the request of a State Party af-
fected by such violation, or a natural or juridical person, sponsored
by a State Party as provided in article 153, paragraph 2(b), and af-
fected by such violation, be submitted by the Authority against the
staff member concerned to a tribunal designated by the rules, regu-
lations and procedures of the Authority. The Party affected shall
have the right to take part in the proceedings. If the tribunal so
recommends, the Secretary-General shall dismiss the staff member
concerned.

4. The rules, regulations and procedures of the Authority shall
contain such provisions as are necessary to implement this article.

Article 169. Consultation and co-operation with international and
non-governmental organizations

1. The Secretary-General shall, on matters within the com-
petence of the Authority, make suitable arrangements, with the ap-
proval of the Council, for consultation and co-operation with inter-
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national and non-governmental organizations recognized by the
Economic and Social Council of the United Nations.

2. Any organization with which the Secretary-General has en-
tered into an arrangement under fparagraph 1 may designate rep-
resentatives to attend meetings of the organs of the Authority as
observers in accordance with the rules of procedure of these organs.
Procedure shall be established for obtaining the views of such orga-
nizations in appropriate cases.

3. The Secretary-General may distribute to States Parties writ-
ten reports submitted by the non-governmental organizations re-
ferred to in para cf\h 1 on subjects in which they have special
competence and which are related to the work of the Authority.

SUBSECTION E. THE ENTERPRISE

Article 170. The Enterprise

1. The Enterprise shall be the organ of the Authority which shall
carry out activities in the Area directly, pursuant to article 153,
paragraph 2(a), as well as the transporting, processing and market-
ing of minerals recovered from the Area.

2. The Enterprise shall, within the framework of the inter-
national lesal personality of the Authority, have such legal ca]gacity
as is provided for in the Statute set forth in Annex IV. The Enter-
prise shall act in accordance with this Convention and the rules,
re%:.llations and procedures of the Authoritg, as well as the general
polices established by the Assembly, and shall be subject to the di-
rectives and control of the Council.

3. The Enterprise shall have its principal place of business at the
seat of the Authority.

4. The Enterprise shall, in accordance with article 173, para-
graph 2, and Annex IV, article 11, be provided with such funds as
it may require to carry out its functions, and shall receive tech-
nology as provided in article 144 and other relevant provisions of
this Convention.

SUBSECTION F. FINANCIAL ARRANGEMENTS OF THE AUTHORITY

Article 171. Funds of the Authority

The funds of the Authority shall include:

(a) assessed contributions made by members of the Authority
in accordance with article 160, paragraph 2(e);

(b) funds received by the Authority pursuant to Annex III,
article 13, in connection with activities in the Area;

(c) funds transferred from the Enterprise in accordance with
Annex IV, article 10;

(d) funds borrowed pursuant to article 174;

(e) voluntary contributions made by members of other enti-
ties; and

(f) payments to a compensation fund, in accordance with ar-
ticle 151, paragraph 10, whose sources are to be recommended
by the Economic Planning Commission.

Article 172. Annual budget of the Authority

The Secretary-General shall draft the proposed annual budget of
the Authority and submit it to the Council. The Council shall con-
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sider the proposed annual budget and submit it to the Assembly,
together with any recommendations thereon. The Assembly shall
consider and approve the proposed annual budget in accordance
with article 160, paragraph 2(h).

Article 173. Expenses of the Authority

1. The contributions referred to in article 171, subparagraph (a),
shall be paid into a special account to meet the administrative ex-
penses of the Authority until the Authority has sufficient funds
from other sources to meet those expenses.

2. The Administrative expenses of the Authority shall be a first
call upon the funds of the Authority. Except for the assessed con-
tributions referred to in article 171, subparagraph (a), the funds
wll;ich remain after payment of administrative expenses may, inter
ala:

(a) be shared in accordance with article 140 and article 160,
paragraph 2(g);

(b) be used to provide the Enterprise with funds in accord-
ance with article 170, paragraph 4;

(c) be used to compensate developing States in accordance
with article 151, paragraph 10, and article 160, paragraph 2(1).

Article 174. Borrowing power of the Authority

1. The Authority shall have the power to borrow funds.

2. The Assembly shall %rescribe the limits on the borrowing
power of the Authority in the financial regulations adopted pursu-
ant to article 160, paragraph 2(f).

3. The Council shall exercise the borrowing power of the Author-

ity.

4. States Parties shall not be liable for the debts of the Author-
ity.
Article 175. Annual audit

The records, books and accounts of the Authority, including its

annual financial statements, shall be audited annually by an inde-
pendent auditor appointed by the Assembly.

SUBSECTION G. LEGAL STATUS, PRIVILEGES AND IMMUNITIES

Article 176. Legal status

The Authority shall have international legal personality and
such legal capacity as may be necessary for the exercise of its func-
tions and the fulfillment of its purposes.

Article 177. Privileges and immunities

To enable the Authority to exercise its functions, it shall enjoy
in the territory of each State Party the privileges and immunities
set forth in this subsection. The privileges and immunities relating
to the Enterprise shall be those set forth in Annex IV, article 13.

Article 178. Immunity from legal process

The Authority, its properly and assets, shall enjoy immunity
from legal process except to the extent that the Authority expressly
waives this immunity in a particular case.

‘&,
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Article 179. Immunity from search and any form of seizure

The property and assets of the Authority, wherever located and
by whomsoever held, shall be immune from search, requisition,
confiscation, expropriation or any other form of seizure by execu-
tive or legislative action.

Article 180. Exemption from restrictions, regulations, controls and
moratoria

The property and assets of the Authority shall be exempt from
restrictions, regulations, controls and moratoria of any nature.

Article 181. Archives and official communications of the Authority

labll The archives of the Authority, wherever located, shall be invio-
e.

2. Proprietary data, industrial secrets or similar information and
personnel records shall not be placed in archives which are open
to public inspection.

. With regard to its official communications, the Authority shall
be accorded by each State Party treatment no less favourable than
that accorded by that State to other international organizations.

Article 182. Privileges and immunities of certain persons connected
with the Authority.

Representatives of States Parties attending meetings of the As-
sembly, the Council or o or the Assembly or the Council, and
the Secretary-General and staff of the Authority, shall enjoy in the
territory of each State Pa.rl:r:

(a) immunity from legal process with respect to acts per-
formed by them in the exercise of their functions, except to the
extent that the State which they represent or the Authority, as
appropriate, expressly waives this immunity in a particular
case;

(b) if they are not nationals of the State Party, the same ex-
emptions from immigration restrictions, alien registration re-
quirements and national service obligations, the same facilities
as regards exchange restrictions and the same treatment in re-
spect of travelling facilities as are accorded by the State to the
representatives, officials and employees of comparable rank of
other State Parties.

Article 183. Exemption from taxes and customs duties

1. Within the scope of its official activities, the Authority, its as-
sets and groperty, its income, and its operations and transactions,
authorized by this Convention, shall be exempt from all direct tax-
ation and goods imported or exported for its official use shall be ex-
empt from all customs duties. The Authority shall not claim exemp-
(tiion é‘rom taxes which are no more than charges for services ren-

ered.

2. When tﬁurchases of goods or services of substantial value nec-
essary for the official activities of the Authority are made by or on
behalf of the Authority, and when the price of such goods or serv-
ices includes taxes or duties, appropriate measures shall, to the ex-
tent practicable, be taken by State Parties to grant exemption from
such taxes or duties or provide for their reimbursement. Goods im-



166

ported or purchased under an exemption provided for in this article
shall not be sold or otherwise disposed of in the territory of the
State P which granted the exemption, except under conditions
agreed with that State Party. '

3. No tax shall be levied by State Parties on or in respect of sala-
ries and emoluments paid or any other form of payment made by
the Authority to the Secretary-General and staff of the Authority,
as well as experts performing mission for the Authority, who are
not their nationals.

SUBSECTION H. SUSPENSION OF THE EXERCISE OF RIGHTS AND
PRIVILEGES OF MEMBERS

Article 184. Suspension of the exercise of voting rights

A State Party which is in arrears in the payment of its financial
contributions to the Authority shall have no vote if the amount of
its arrears equals or exceeds the amount of the contributions due
from it for the preceding two full years. The Assembly may, never-
theless, permit such a member to vote if it is satisfied that the fail-
ure to pay is due to conditions beyond the control of the member.

Article 185. Suspension of exercise of rights and privileges of mem-
bership

1. A State Party which has grossly and persistently violated the
provisions of this Part may be suspended from the exercise of the
rights and privileges of membership by the Assembly upon the rec-
ommendation of the Council.

2. No action may be taken under paragraph 1 until the Sea-Bed
Disputes Chamber has found that a State Party has grossly and
persistently violated the provisions of this Part.

SECTION 5. SETTLEMENT OF DISPUTES AND ADVISORY OPINIONS

Article 186. Sea-Bed Disputes Chamber of the International Tribu-
nal for the Law of the Sea

The establishment of the Sea-Bed Disputes Chamber and the
manner in which it shall exercise its jurisdiction shall be governed
by the provisions of this section, of Part XV and of Annex VI.

Article 187. Jurisdiction of the Sea-Bed Disputes Chamber

The Sea-Bed Disputes Chamber shall have jurisdiction under
this Part and the Annexes relating thereto in disputes with respect
to activities in the Area falling within the following categories:

(a) disputes between State Parties concerning the interpreta-
tion or application of this Part and the Annexes relating there-
to.

(b) disputes between a State Party and the Authority con-
cerning:

(i) acts or omissions of the Authority or of a State Party
alleged to be in violation of this Part or the Annexes relat-
ing thereto or of rules, regulations and procedures of the
Authority adopted in accordance therewith; or

(ii) acts of the Authority alleged to be in excess of juris-
diction or a misuse of power;
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(c) disputes between parties to a contract, being States Par-
ties, the Authority or the Enterprise, state enterprises and nat-
ural or juridical persons referred to in article 153, paragraph
2(b), concerning:

(i) the interpretation or application of a relevant contract
or a plan of work; or

(ii) acts or omissions of a party to contract relating to ac-
tivities in the Area and directed to the other party or di-
rectly affecting its legitimate interests;

(d) disputes between the Authority and a prospective con-
tractor who has been sponsored by a State as provided in arti-
cle 153, paragraph 2(b), and had duly fulfilled the conditions
referred to in Annex III, article 4, paragraph 6, and article 13,
paragraph 2, concerning the refusal of a contract or a legal
issue arising in the negotiation of the contract;

(e) disputes between the Authority and a State Party, a state
enterprise or a natural or juridical person sponsored by a State
Pa;tﬁr as provided for in article 153, para%'raph 2(b), where it
is alleged that the Authority has incurred liability as provided
in Annex III, article 22;

(f) any other disputes for which the jurisdiction of the Cham-
ber is specifically provided in this Convention.

Article 188. Submission of disputes to a special chamber of the
International Tribunal for the Law of the Sea or an ad hoc
chamber of the Sea-Bed Disputes Chamber or to binding com-
mercial arbitration

1. Disputes between States Parties referred to in article 187, sub-
paragraph (a), may be submitted: ‘

(a) at the request of the parties to the dispute, to a special
chamber of the International Tribunal for the Law of the Sea
to be formed in accordance with Annex VI, articles 15 and 17;
or :

(b) at the request of any party to the dispute, to an ad hoc
chamber of the Sea-Bed Disputes Chamber to be formed in ac-
cordance with Annex VI, article 36.

2. (a) Disputes concerning the interpretation or application of a
contract referred to in article 187, subparagraph (cXi), shall be sub-
mitted, at the request of any party to the dispute, to binding com-
mercial arbitration, unless the parties otherwise agree. A commer-
cial arbitral tribunal to which the dispute is submitted shall have
no jurisdictional to decide any question of interpretation of this
Convention. When the di5£ute also involved a question of the inter-
pretation of Part XI and the Annexes relating thereto, with respect
to activities in the Area, that question shall be referred to the Sea-
Bed Disputes Chamber for a ruling.

(b) If, at the commencement of or in the course of such arbitra-
tion, the arbitral tribunal determines, either at the request of any
party to the dispute or proprio motu, that its decision depends
upon a ruling of the Sea-Bed Disputes Chamber, the arbitral tribu-
nal shall refer such question to the Sea-Bed Disputes Chamber for
such ruling. The arbitral tribunal shall then proceed to render its
S\Kardb in conformity with the ruling of the Sea-Bed Disputes

amber.
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(c) In the absence of a provision in the contract on the arbitration
procedure to be applied in the dispute, the arbitration shall be con-
ducted in accordance with the UNCITRAL Arbitration Rules or
such other arbitration rules as may be prescribed in the rules, reg-
ulations and procedures of the Authority, unless the parties to the
disputes otherwise agree.

Article 189. Limitation on jurisdiction with regard to decisions of
the Authority

The Sea-Bed Disputes Chamber shall have no jurisdiction with
regard to the exercise by the Authority of its discretionary powers
in accordance with this Part; in no case shall it substitute its dis-
cretion for that of the Authority. Without prejudice to article 191,
in exercising its jurisdiction pursuant to article 187, the Sea-Bed
Disputes Chamber shall not pronounce itself on the question of
whether any rules, regulations and procedures of the Authority are
in conformity with this Convention, nor declare invalid any such
rules, regulations and procedures. Its jurisdictions in this regard
shall be confined to deciding claims that the application of any
rules, regulations and procedures of the Authority in individual
cases would be in conflict with the contractual obligations of the
parties to the dispute or their obligations under this Convention,
claims. concerning excess of jurisdiction or misuse of power, and to
claims for damages to be paid or other remedy to be given to the
party concerned for the failure of the other party to comply with
its contractual obligations or its obligations under this Convention.

Article 190. Participation and appearance of sponsoring States Par-
ties in proceedings

1. If a natural or juridical person is a p to a dispute referred
to in article 187, the sponsoring State shall be given notice thereof
and shall have the rl;f t to participate in the proceedings by sub-
mitting written or oral statements.

2. If an action is brought against a State Party by a natural or
juridical person sponsored by another State Party in a dispute re-
ferred to in article 187, subparagraph (c), the respondent State may
request the State sponsoring that person to appear in the proceed-
ings on behalf of that person. Failing such appearance, the re-
sgondent State may arrange to be represented by a juridical person
of its nationality.

Article 191. Advisory opinions

The Sea-Bed Disputes Chamber shall give advisory opinions at
the retqﬁlst of the Assembly or the Council on legal questions aris-
ing within the scope of their activities. Such opinions shall be given
as a matter of urgency.

PART XII—PROTECTION AND PRESERVATION OF THE MARINE
ENVIRONMENT

SECTION 1. GENERAL PROVISIONS

Article 192. General obligation

States have the obligation to protect and preserve the marine en-
vironment.

@



Y

169

Article 193. Sovereign right of States to exploit their natural re-
sources

States have the sovereign right to exploit their natural resources
pursuant to their environmental policies and in accordance with
their duty to protect and preserve the marine environment.

Article 194. Measures to prevent, reduce and control pollution of the
marine environment

1. States shall take, individually or jointly as appropriate, all

measures consistent with this Convention that are necessary to
revent, reduce and control pollution of the marine environment
rom any source, using for this purpose the best practicable means

at their disposal and in accordance with their capabilities, and they
shall endeavour to harmonize their policies in this connection.

2. States shall take all measures necessary to ensure that activi-
ties under their jurisdiction or control are so conducted as not to
cause damage by pollution to other States and their environment,
and that pollution arising from incidents or activities under their
jurisdiction or control does not spread beyond the areas where they
exercise sovereign rights in accordance with this Convention.

3. The measures taken pursuant to this Part shall deal with all
sources of pollution of the marine environment. These measures
shall include, inter alia, those designed to minimize to the fullest
possible extent:

(a) the release of toxic, harmful or noxious substances, espe-
cially those which are persistent, from land-based sources,
from or through the atmosphere or by dumping;

(b) pollution from vessels, in particular measures for pre-
venting accidents and dealing with emergencies, ensuring the
safety of operations at sea, preventing intentional and uninten-
tional discharges, and regulating the design, construction,
equipment, operation and manning of vessels;

(c) pollution from installations and devices used in explo-
ration or exploitation of the natural resources of the sea-bed
and subsoil, in tgart;icular measures for preventing accidents
and dealing with emergencies, ensuring the safety of oper-
ations at sea, and regulating the design, construction, equip-
ment, operation and manning of such installations or devices;

(d) pollution from other installations and devices operating
in the marine environment, in particular measures for prevent-
ing accidents and dealing with emergencies, ensuring the safe-
ty of operations at sea, and regulating the design, construction,
equipment, operation and manning of such installations or de-
vices.

4. In taking measures to prevent, reduce or control pollution of
the marine environment, States shall refrain from unjustifiable in-
terference with activities carried out by other States in the exercise
of their rights and in pursuance of their duties in conformity with
this Convention.

5. The measures taken in accordance with this Part shall include
those necessary to protect and preserve rare or fragile ecosystems
as well as the habitat of depleted, threatened or endangered spe-
cies and other forms of marine life.
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Article 195. Duty not to transfer damage or hazards or transform
one type of pollution into another

In taking measures to grevent, reduce and control pollution of
the marine environment, States shall act so as not to transfer, di-
rectly or indirectly, damage or hazards from one area to another
or transform one type of pollution into another.

Article 196. Use of technologies or introduction of alien or new spe-
cies

1. States shall take all measures necessary to prevent, reduce
and control pollution of the marine environment resulting from the
-use of technologies under their jurisdiction or control, or the inten-
tional or accidental introduction of species, alien or new, to a par-
-ticular part of the-marine environment; which may cause signifi-
cant and -harmful changes thereto.

2. This article does not affect the application of this Convention
regarding the prevention, reduction and control of pollution of the
marine environment.

. ..SECTION 2. GLOBAL AND REGIONAL CO-OPERATION

Article 197.. Co-operation on a global or regional basis

States shall co-operate on a global basis and, as appropriate, on
a regional basis, directly or through competent international orga-
nizations, in formulating and elaborating international rules,
standards and recommended practices and procedures consistent
with this Convention, for the protection and preservation of the
trparine environment, taking into account characteristic regional
eatures.

Article 198. Notification of imminent or actual damage

When a State becomes aware of cases in which the marine envi-
ronment is in imminent danger of being damaged or has been dam-

ed by pollution, it shall immediately notify other States it deems
ikely to be affected by such damage, as well as the competent
international organizations.

Article 199. Contingency plans against pollution

In the cases referred to in article 198, States in the area affected,
in accordance with their capabilities, and the competent inter-
national organizations shall co-operate, to the extent possible, in
eliminating ‘the effects of gollution and preventing or minimizing
the damage. To this end, States shall jointly develop and promote
contingency plans for responding to pollution incidents in the ma-
rine environment.

Article 200. Studies, research programmes and exchange of informa-
tion and data

States shall co-operate, directly or through competent inter-
national organizations, for the purpose of promoting studies, under-
taking programmes of scientific research and-encouraging the ex-
change of information and data acquired about pollution of the ma-
rine environment. They shall endeavour to Erticipate actively in
regional and global programmes to acquire knowledge for the as-

o
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sessment of the nature and extent of pollution, exposure to it, and
its pathways, risks and remedies.

Article 201. Scientific criteria for regulations

In the light of the information and data acquired pursuant to ar-
ticle 200, States shall co-operate, directly or through competent
international organizations, in establishing appropriate scientific
criteria for the formulation and elaboration of rules, standards and
recommended practices and procedures for the prevention, reduc-
tion and control of pollution of the marine environment.

SECTION 3. TECHNICAL ASSISTANCE

Article 202. Scientific and technical assistance to developing States

States shall, directly or through competent international organi-
zations:

(a) promote programmes of scientific, educational, technical
and other assistance to developing States for the protection
and preservation of the marine environment and the preven-
tion, reduction and control of marine pollution. Such assistance
shall include, inter alia:

(i) training of their scientific and technical personnel;

(ii) facilitating their participation in relevant inter-
national programmes; '

(iii) supplying them with necessary equipment and facili-
ties;

(iv) enhancing their capacity to manufacture such equip-
ment;

(v) advice on and developing facilities for research, mon-
itoring, educational and other programmes;

(b) provide appropriate assistance, especially to developing
States, for the minimization of the effects of major incidents
which may cause serious pollution of the marine environment;

(c) provide appropriate assistance, especially to developing
States, concerning the preparation of environmental assess-
ments.

Article 203. Preferential treatment for developing States

Developing States shall, for the purposes of prevention, reduction
and control of pollution of the marine environment or minimization
of its effects, be granted preference by international organizations
in:

(a) the allocation of appropriate funds and technical assist-
ance; and
(b) the utilization of their specialized services.

SECTION 4. MONITORING AND ENVIRONMENTAL ASSESSMENT

Article 204. Monitoring of the risks or effects of pollution

1. States shall, consistent with the rights of other States,
endeavour, as far as practicable, directly or through the competent
international organizations, to observe, measure, evaluate and
analyse, by recognized scientific methods, the risks or effects of pol-
lution of the marine environment.
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2. In particular, States shall keep under surveillance the effects
of any activities which they permit or in which they engage in
order to determine whether these activities are likely to pollute the
marine environment. ~

Article 205. Publication of reports

States shall publish reports of the results obtained pursuant to
article 204 or provide such reports at appropriate intervals to the
competent international organizations, which should make them
available to all States.

Article 206. Assessment of potential effects of activities

When States have reasonable grounds for believing that planned
activities under their jurisdiction or control may cause substantial
pollution of or significant and harmful changes to the marine envi-
ronment, they shall, as far as practicable, assess the potential ef-
fects of such activities on the marine environment and shall com-
municate reports of the results of such assessments in the manner
provided in article 205.

SECTION 5. INTERNATIONAL RULES AND NATIONAL LEGISLATION TO
PREVENT, REDUCE AND CONTROL POLLUTION OF THE MARINE ENVI-
RONMENT

Article 207. Pollution from land-based sources

1. States shall adopt laws and regulations to prevent, reduce and
control pollution of the marine environment from land-based
sources, including rivers, estuaries, pipelines and outfall struc-
tures, taking into account internationally agreed rules, standards
and recommended practices and procedures.

2. States shall take other measures as may be necessary to pre-
vent, reduce and control such pollution.

3. States shall endeavour to harmonize their policies in this con-
nection at the appropriate regional level.

4. States, acting especially through com{)etent international orga-
nizations or diplomatic conference, shall endeavour to establish
global and regional rules, standards and recommended practices
and procedures to prevent, reduce and control pollution of the ma-
rine environment from land-based sources, taking into account
characteristic regional features, the economic capacity of developing
States and their need for economic development. Such rules, stand-
ards and recommended practices and procedures shall be re-exam-
ined from time to time as necessary.

5. Laws, regulations, measures, rules, standards and rec-
ommended practices and procedures referred to in paragraphs 1, 2
and 4 shall include those designed to minimize, to the fullest ex-
tent possible, the release of toxic, harmful or noxious substances,
especially those which are persistent, into the marine environment.

Article 208. Pollution from sea-bed activities subject to national ju-
risdiction
1. Coastal States shall adopt laws and regulations to prevent, re-

duce and control pollution of the marine environment arising from
or in connection with sea-bed activities subject to their jurisdiction

£S
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and from artificial islands, installations and structures under their
jurisdiction, pursuant to articles 60 and 80.

2. States shall take other measures as may be necessary to pre-
vent, reduce and control such pollution.

3. Such laws, regulations and measures shall be no less effective
than international rules, standards and recommended practices
and procedures.

4. States shall endeavour to harmonize their policies in this con-
nection at the appropriate regional level.

5. States, acting especially through competent international orga-
nizations or diplomatic conference, shall establish global and re-
gional rules, standards and recommended practices and procedures
to prevent, reduce and control pollution of the marine environment
referred to in paragraph 1. Such rules, standards and rec-
ommended practices and procedures shall be re-examined from
time to time as necessary.

Article 209. Pollution from activities in the Area

1. International rules, regulations and procedures shall be estab-
lished in accordance with Part XI to prevent, reduce and control
pollution of the marine environment from activities in the Area.
Such rules, regulations and procedures shall be re-examined from
time to time as necessary.

2. Subject to the relevant provisions of this section, States shall
adopt laws and regulations to prevent, reduce and control pollution
of the marine environment from activities in the Area undertaken
by vessels, installations, structures and other devices flying their
flag or of their registry or operating under their authority, as the
case may be. The requirements of such laws and regulations shall
be no less effective than the international rules, regulations and
procedures referred to in paragraph 1.

Article 210. Pollution by dumping

1. States shall adopt laws and regulations to prevent, reduce and
control pollution of the marine environment by dumping.

2. States shall take other measures as may be necessary to pre-
vent, reduce and control such pollution.

3. Such laws, regulations and measures shall ensure that dump-
ing is not carried out without the permission of the competent au-
thorities of States.

4. States, acting especially through competent international orga-
nizations or diplomatic conference, shall endeavour to establish
global and regional rules, standards and recommended practices
and procedures to prevent, reduce and control such pollution. Such
rules, standards and recommended practices and procedures shall
be re-examined from time to time as necessary.

5. Dumping within the territorial sea and the exclusive economic
zone or onto the continental shelf shall not be carried out without
the express prior approval of the coastal State, which has the right
to permit, regulate and control such dumping after due consider-
ation of the matter with other States which by reason of their geo-
graphical situation may be adversely affected thereby.
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6. National laws, regulations and measures shall be no less effec-
tive in preventing, reducing and controlling such pollution than the
global rules and standards.

Article 211. Pollution from vessels

1. States, acting through the competent international organiza-
tion or general diplomatic conference, shall establish international
rules and standards to prevent, reduce and control pollution of the
marine environment from vessels and promote the adoption, in the
same manner, wherever appropriate, of routing systems designed
to minimize the threat of accidents which might cause pollution of
the marine environment, including the coastline, and pollution
damage to the related interests of coastal States. Such rules and
standards shall, in the same manner, be re-examined from time to
time as necessary.

2. States shall adopt laws and regulations for the prevention, re-
duction and control of pollution of the marine environment from
vessels flying their flag or of their registry. Such laws and regula-
tions shall at least have the same effect as that of generally accept-
ed international rules and standards established through the com-
petent international organization or general diplomatic conference..

3. States which establish particular requirements for the preven-
tion, reduction. and control of pollution of the marine environment
as a condition for the enctal:Iy of foreign vessels into their ports or in-
ternal waters or for a call at their off-shore terminals shall give
due publicity to such requirements and shall communicate them to
the competent international organization. Whenever such require-
ments are established in identical form by two or more coastal
States in an endeavour to harmonize policy, the communication
shall indicate which States are participating in such co-operative
arrangements. Every State shall require the master of a vessel fly-
ing its flag or of its registry, when navigating within the territorial
sea of a State participating in such co-operative arrangements, to
furnish, upon the request of that State, information as to whether
it is proceeding to a State of the same region participating in such
co-operative arrangements and, if so, to indicate whether it com-
plies with the port entry requirements of that State. This article
is without prejudice to the continued exercise by a vessel of its
righthof innocent passage or to the application of article 25, para-
graph 2. .

4. Coastal States may, in the exercise of their sovereignty within
their territorial sea, adopt laws and regulations for the prevention,
reduction and control of marine pollution from foreign vessels, in-
cluding vessels exercising the right of innocent passage. Such laws
and regulations shall, in accordance with Part II, section 3, not
hamper innocent passage of foreign vessels.

5. Coastal States, for the purpose of enforcements as provided for
in section 6, may in respect of their exclusive economic zones adopt
laws and regulations for the prevention, reduction and control of
pollution from vessels conforming to and giving effect to generally
accepted international rules and standards established through the
;:pmpetent international organization or general diplomatic con-

erence.
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6. (a) Where the international rules and standards referred to in
paragraph 1 are inadequate to meet special circumstances and
coastal States have reasonable grounds for believing that a particu-
lar, clearly defined area of their respective exclusive economic
zones is an area where the adoption of special mandatory measures
for the prevention of pollution from vessels is required for recog-
nized technical reasons in relation to its oceanographical and eco-
logical conditions, as well as its utilization or the protection of its
resources and the particular character of its traffic, the coastal
States, after appropriate consultations through the competent
international organization with any other States concerned, may,
for that area, direct a communication to that organization, submit-
ting scientific and technical evidence in support and information on
necessary reception facilities. Within 12 months after receiving
such a communication, the organization shall determine whether
the conditions in that area correspond to the requirements set out
above. If the organization so determines, the coastal States may,
for that area, adopt laws and regulations for the prevention, reduc-
tion and control of pollution from vessels implementing such inter-
national rules and standards or navigational practices as are made
applicable, through the organization, for special areas. These laws
and regulations s not become applicable to foreign vessels until
15 months after the submission of the communication to the orga-
nization.

(b) The coastal States shall publish the limits of any such par-
ticular, clearly defined area.

(c) If the coastal States intend to adopt additional laws and regu-
lations for the same area for the prevention, reduction and control
of pollution from vessels, they shall, when submitting the aforesaid
communication, at the same time notify the organization thereof.
Such additional laws and regulations may relate to discharges or
navigational practices but shall not require foreign vessels to ob-
serve design, construction, manning or equipment standards other
than generally actée;gted international rules, and standards; they
shall become applicable to foreign vessels 15 months after the sub-
mission of the communication to the organization, provided that
the organization agrees within 12 months after the submission of
the communication.

7. The international rules and standards referred to in this arti-
cle should include inter alia those relating to prompt notification
to coastal States, whose coastline or related interests may be af-
fected by incidents, including maritime casualties, which involve
discharges or probability of discharges.

Article 212, Pollution from or through the atmosphere

1. States shall adopt laws and regulations to prevent, reduce and
control pollution of the marine environment from or through the at-
mosphere, applicable to the air space under their sovereignty and
to vessels flying their flag or vessels or aircraft of their registry,
taking into account internationally agreed rules, standards and rec-
ommended practices and procedures and the safety of air naviga-
tion.

2. States shall take other measures as may be necessary to pre-
vent, reduce and control such pollution.
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3. States, acting especially through competent international orga-
nizations or diplomatic conference, shall endeavor to establish glob-
al and regional rules, standards and recommended practices and
procedures to prevent, reduce and control such pollution.

SECTION 6. ENFORCEMENT

Article 213. Enforcement with respect to pollution from land-based
sources

States shall enforce their laws and regulations adopted in accord-
ance with article 207 and shall adopt laws and regulations and
take other measures necessary to implement applicable inter-
national rules and standards established through competent inter-
national organizations or diplomatic conference to prevent, reduce
and control pollution of the marine environment from land-based
sources. "

Article 214. Enforcement with respect to pollution from sea-bed ac-
tivities

States shall enforce their laws and regulations adopted in accord-
ance with article 208 and shall adopt laws and regulations and
take other measures necessary to implement applicable inter-
national rules and standards established through competent inter-
national organizations or diplomatic conference to prevent, reduce
and control pollution of the marine environment arising from or in
connection with sea-bed activities subject to their jurisdiction and
from artificial islands, installations and structures under their ju-
risdiction, pursuant to articles 60 and 80.

Article 215. Enforcement with respect to pollution from activities in
the Area

Enforcement of international rules, regulations, and procedures
established in accordance with Part XI to prevent, reduce and con-
trol pollution of the marine environment from activities in the Area
shall be governed by that Part.

Article 216. Enforcement with respect to pollution by dumping

1. Laws and regulations adopted in accordance with this Conven-
tion and applicable international rules and standards established
through competent international organizations or diplomatic con-
ference for the prevention, reduction and control of pollution of the
marine environment by dumping shall be enforced:

(a) by the coastal State with regard to dumping within its
territorial sea or its exclusive economic zone or onto its con-
tinental shelf;

(b) by the flag State with regard to vessels flying its flag or
vessels or aircraft of its registry;

(c) by any State with regard to acts of loading of wastes or
other matter occurring within its territory or at its off-shore
terminals.

2. No State shall be obliged by virtue of this article to institute
proceedings when another State has already instituted proceedings
in accordance with this article.



177

Article 217. Enforcement by flag States

1. States shall ensure compliance by vessels flying their flag or
of their registry with applicable international rules and standards,
established through the competent international organization or
general diplomatic conference, and with their laws and regulations
adopted in accordance with this Convention for the prevention, re-
duction and control of pollution of the marine environment from
vessels and shall accordingly adopt laws and regulations and take
other measures necessary for their implementation. Flag States
shall provide for the effective enforcement of such rules, standards,
laws and regulations, irrespective of where a violation occurs.

2. States shall, in particular, take appropriate measures in order
to ensure that vessels flying their flag or of their registry are pro-
hibited from sailing, until they can proceed to sea in compliance
with the requirements of the international rules and standards re-
ferred to in paragraph 1, including requirements in respect of de-
sign, construction, equipment and manning of vessels.

3. States shall ensure that vessels flying their flag or of their reg-
istry carry on board certificates required by and issued pursuant
to international rules and standards referred to in paragraph 1.
States shall ensure that vessels flying their flag are periodically in-
spected in order to verify that such certificates are in conformity
with the actual condition of the vessels. These certificates shall be
accepted by other States as evidence of the condition of the vessels
and shall be regarded as having the same force as certificates is-
sued by them, unless there are clear grounds for believing that the
condition of the vessel does not correspond substantially with the
particulars of the certificates.

4. If a vessel commits a violation of rules and standards estab-
lished through the competent international organization or general
diplomatic conference, the flag State, without prejudice to articles
218, 220 and 228, shall provide for immediate investigation and
where appropriate institute proceedings in respect of the alleged
violation irrespective of where the violation occurred or where the
po(lllution caused by such violation has occurred or has been spot-
ted.

5. Flag States conducting an investigation of the violation may
request the assistance of any other State whose co-operation could
be useful in clarifying the circumstances of the case. States shall
endeavor to meet appropriate requests of flag States.

6. States shall, at the written request of any State, investigate
any violation alleged to have been committed by vessels flying their
flag. If satisfied that sufficient evidence is available to enable pro-
ceedings to be brought in respect of the alleged violation, flag
States shall without delay institute such proceedings in accordance
with their laws.

7. Flag States shall promptly inform the requesting State and
the competent international organization of the action taken and
its outcome. Such information shall be available to all States.

8. Penalties provided for by the laws and regulations of States
for vessels flying their flag shall be adequate in severity to discour-
age violations wherever they occur.
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Article 218. Enforcement by port States

1. When a vessel is voluntarily within a port or at an off-shore
terminal of a State, that States may undertake investigations and,
where the evidence so warrants, institute proceedings in respect of
any discharge from that vessel outside the internal waters, terri-
torial sea or exclusive economic zone of that State in violation of
applicable international rules and standards established through
};‘he competent international organization of general diplomatic con-
erence.

2. No proceedings pursuant to paragraph 1 shall be instituted in
respect. of a discharge violation in the internal waters, territorial
sea or exclusive economic zone of another State unless requested
by that State, the flag State, or a State damaged or threatened by
the discharge violation, or unless the violation has caused or is
likely to cause pollution in the internal waters, territorial sea or
exclusive economic zone of the State instituting the proceedings.

3. When a vessel is voluntarily within a port or an off-shore ter-
minal of a State, that State shall, as far as practicable, comply
with requests from any State for investigation of a discharge viola-
tion referred to in paragraph 1, believed to have occurred in,
caused, of threatened damage to the internal waters, territorial sea
or exclusive economic zone of the requesting State. It shall like-

- wise, as far as practicable, comply with requests from the flag
State for investigation of such-a violation, irrespective of where the
violation occurred.

4. The records of the investigation carried out by a port State

: Hursuant to this article shall be transmitted upon request to the
ag State pursuant or to the coastal State. Any proceedings insti-
tuted by the port State on the basis of such an investigation may,
subject to section 7, be suspended at the request of the coastal
State when the violation has occurred within its internal waters,
territorial sea or exclusive economic zone. The evidence and records
of the case, together with any bond or other financial security post-
ed with the authorities of the port State, shall in that event be
transmitted to the coastal State. Such transmittal shall preclude
the continuation of proceedings in the port State.

Article 219. Measures relating to seaworthiness of vessels to avoid
pollution

Subject to section 7, States which, upon request or on their own
initiative, have ascertained that a vessel within one of their ports
or at one of their off-shore terminals is in violation of applicable
international rules and standards relating to seaworthiness of ves-
sels and thereby threatens damage to the marine environment
shall, as far as practicable, take administrative measures to pre-
vent the vessel from sailing. Such States may permit the vessel to
proceed only to the nearest appropriate repair yard and, upon re-
moval of the causes of the violation, shall permit the vessel to con-
tinue immediately. :

Article 220. Enforcement by coastal States

1. When a vessel is voluntarily within a port or at an off-shore
terminal of a State, that State may, subject to section 7, institute
proceedings in respect of any violation of its laws and regulations
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adopted in accordance with this Convention or applicable inter-
national rules and standards for the prevention, reduction and con-
trol of pollution from vessels when the violation has occurred with-
in the territorial sea or the exclusive economic zone of that State.

2. Where there are clear grounds for believing that a vessel navi-
gating in the territorial sea of a State has, during its passage
therein, violated laws and regulations of that State adopted in ac-
cordance with this Convention or applicable international rules and
standards for the prevention, reduction and control of pollution
from vessels, that State, without prejudice to the application of the
relevant provisions of Part II, section 3, may undertake physical in-
spection of the vessel relating to the violation and may, where the
evidence so warrants, institute proceedings, including detention of
the vessel, in accordance with its laws, subject to the provisions of
section 7.

3. Where there are clear grounds for believing that a vessel navi-
gating in the exclusive economic zone or the territorial sea of a
State has, in the exclusive economic zone, committed a violation of
applicable international rules and standards for the prevention, re-
duction and control of pollution from vessels or laws and regula-
tions of that State conforming and giving effect to such rules and
standards, that State may require the vessel to give information re-
garding its identity and port of registry, its last and its next port
of call other relevant information required to establish whether a
violation has occurred.

4. States shall adopt laws and regulations and take other meas-
ures so that vessel flying their flag comply with requests for infor-
mation pursuant to paragraph 3.

5. Where that are clear grounds for believing that a vessel navi-
gating in the exclusive economic zone or the territorial sea of a
State has, in the exclusive economic zone, committed a violation re-
ferred to in paragraph 3 resulting in a substantial discharge caus-
ing or threatening significant pollution of the marine environment,
that State may undertake physical inspection of the vessel for mat-
ters relating to the violation if the vessel has refused to give infor-
mation or if the information supplied by the vessel is manifestly at
variance with the evident factual situation and if the circumstances
of the case justify such inspection.

6. Where there is clear objective evidence that a vessel navigat-
ing in the exclusive economic zone or the territorial sea of a State
has, in the exclusive economic zone, committed a violation referred
to in paragraph 3 resulting in a discharge causing major damage
or threat of major damage to the coastline or related interests of
a coastal State, or to any resources of its territorial sea or exclusive
economic zone, that State may, subject to section 7, provided that
the evidence so warrants, institute proceedings, including detention
of the vessel, in accordance with its laws.

7. Notwithstanding the provisions of paragraph 6, whenever ap-
propriate procedures have been established, either through the
competent international organization or as otherwise agreed,"
whereby compliance with requirements for bonding or other appro-
priate financial security has been assured, the coastal State if
bound by such procedures shall allow the vessel to proceed.



180

8. The provisions of paragraph 3, 4, 5, 6 and 7 also apply in re-
spect of national laws and regulations adopted pursuant to article
211, paragraph 6.

Artzt;"lzl 221. Measures to avoid pollution arising from maritime cas-
ties

1. Nothing in this Part shall prejudice the right of States, pursu-
ant to international law, both customary and conventional, to take
and enforce measures beyond the territorial sea proportionate to
the actual or threatened damage to protect their coastline or relat-
ed interests, including fishing, from pollution or threat of pollution
- following upon a maritime casualty or acts relating to such a cas-
ualty, which may reasonably be expected to result in major harm-
ful consequences.

2. For the purposes of this article, “maritime casualty” means a
collision of vessels, stranding or other incident of navigation, or
other occurrence on board a vessel or external to it resulting in ma-
terial damage or imminent threat of material damage to a vessel
or cargo.

Article 222. Enforcement with respect to pollution from or through
the atmosphere

State shall enforce, within the air space under their sovereignty
or with regard to vessels flying their flag or vessels or aircraft of
their registry, their laws and regulations adopted in accordance
with article 212, paragraph 1, and with other provisions of this
Convention and shall adopt laws and regulations and take other
measures necessary to implement applicable international rules
and standards established through competent international organi-
zations or diplomatic conference to prevent, reduce and control pol-
lution of the marine environment from or through the atmosphere,
in conformity with all relevant international rules and standards
concerning the safety of air navigation.

SECTION 7. SAFEGUARDS

Article 223. Measures to facilitate proceedings

In proceedings instituted pursuant to this Part, States shall take
measures to facilitate the hearing of witnesses and the admission
of evidence submitted by authorities of another State, or by the
competent international organization, and shall facilitate the at-
tendance at such proceedings of official representatives of the com-
petent international organization, the flag State and any State af-
fected by pollution arising out of any violation. The official rep-
resentatives attending such proceedings shall have such rights and
duties as may be provided under national laws and regulations or
international law.

Article 224. Exercise of powers of enforcement

The powers of enforcement against foreign vessels under this
Part may only be exercised by officials or by warships, military air-
craft, or other ships or aircraft clearly marked and identifiable as
being on government service and authorized to that effect.

~
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Article 225. Duty to avoid adverse consequences in the exercise of
the powers of enforcement

In the exercise under this Convention of their powers of enforce-
ment against foreign vessels, States shall not endanger the safety
of navigation or otherwise create any hazard to a vessel, or bring
it to an unsafe port or anchorage, or expose the marine environ-
ment to an unreasonable risk.

Article 226. Investigation of foreign vessels

1. (a) State shall not delay a foreign vessel longer than is essen-
tial for purposes of the investigations provided for in articles 216,
218 and 220. Any physical inspection of a foreign vessel shall be
limited to an examination of such certificates, records or other doc-
uments as the vessel is required to carry by generally accepted
international rules and standards or of any similar documents
which it is carrying; further physical inspection of the vessel may
be undertaken only after such an examination and only when:

(i) there are clear grounds for believing that the condition of
the vessel or its equipment does not correspond substantially
with the particulars of those documents;

(ii) the contents of such documents are not sufficient to con-
firm or verify a suspected violation; or

(ii) the vessel is not carrying valid certificates and records.

(b) If the investigation indicates a violation of applicable laws
and regulations or international rules and standards for the protec-
tion and preservation of the marine environment, release shall be
made promptly subject to reasonable procedures such as bonding or
other V%ppropriate financial security.

(c) Without prejudice to agplicable international rules and stand-
ards relating to the seaworthiness of vessels, the release of a vessel
may, whenever it would present an unreasonable threat of damage
to the marine environment, be refused or made conditional upon
ﬁroceeding to the nearest appropriate repair yard. Where release

as been refused or made conditional, the flag State of the vessel
must be prom%tly notified, and may seek release of the vessel in
accordance with Part XV.

2. States shall co-operate to develop procedures for the avoidance

of unnecessary physical inspection of vessels at sea.

Article 227. Non-discrimination with respect to foreign vessels

In exercising their rights and performing their duties under this
Part, States shall not discriminate in form or in fact against ves-
sels of any other State.

Article 228. Suspension and restrictions on institution of proceed-
ings

1. Proceedings to impose penalties in respect of any violation of
apgs'cable laws and regulations or international rules and stand-
ards relating to the prevention, reduction and control of pollution
from vessels committed by a foreign vessel beyond the territorial
sea of the State instituting proceedings shall be suspended upon
the taking of proceedings to impose penalties in respect of cor-
responding charges by the flag State within six months of the date
on which proceedings were first instituted, unless those proceed-
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ings relate to a case of major damage to the coastal State or the
flag State in question has repeatedly disregarded its obligation to
enforce effectively the applicable international rules and standards
in respect of violations committed by its vessels. The flag State
shall in due course make available to the State previously institut-
ing proceedings a full dossier of the case and the records of the pro-
ceedings, whenever the flag State has requested the suspension of
proceedings in accordance with this article. When proceedings insti-
tuted by the flag State have been brought to a conclusion, the sus-
pended proceedings shall be terminated. Upon gayment of costs in-
curred in respect of such proceedings, any bond posted or other fi-
nancial security provided in connection with the suspended pro-
ceedings shall be released by the coastal State.

2. Proceedings to impose penalties on foreign vessels shall not be
instituted after the expiry of three years from the date on which
the violation was committed, and shall not be taken by any State
in the event of proceedings having been instituted by another State
subject to the provisions set out in paragraph 1.

3. The provisions of this article are without prejudice to the right
of the flag State to take any measures, including proceedings to im-
gose penalties, according to its law irrespective of prior proceedings

y another State.

Article 229. Institution of civil proceedings.

Nothing in this Convention affects the institution of civil proceed-
ings in respect of any claim for loss or damage resulting from pollu-
tion of the marine environment.

Article 230. Monetary penalties and the observance of recognized
rights of the accused

1. Monetary penalties only may be imposed with respect to viola-
tions of national laws and regulations or applicable international
rules and standards for the prevention, reduction and control of
gollution of the marine environment, committed by foreign vessels

eyond the territorial sea.

2. Monetary penalties only may be imposed with respect to viola-
tions of national laws and regulations or applicable international
rules and standards for the prevention, resuction and control of
pollution of the marine environment, committed by foreign vessels
in the territorial sea, except in the case of a willful and serious act
of pollution in the territorial sea.

3. In the conduct of proceedings in respect of such violations com-
mitted by a foreign vessel which may result in the imposition of
penalties, recognized rights of the accused shall be observed.

Article 231. Notification to the flag State and other States concerned

States shall promptly notify the flag State and any other State
concerned of any measures taken pursuant to section 6 against for-
eign vessels, and shall submit to the flag State all official reports
concerning such measures. However, with respect to violations
committed in the territorial sea, the foregoing obligations of the
coastal State apply only to such measures as are taken in proceed-
ings. The diplomatic agents or consular officers and where possible
the maritime authority of the flag State, shall be immediately in-
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formed of any such measures taken pursuant to section 6 against
foreign vessels.

Article 232. Liability of States arising from enforcement measures

States shall be liable for damage or loss attributable to them
arising from measures taken pursuant to section 6 when such
measures are unlawful or exceed those reasonably required in the
light of available information. States shall provide for recourse in
their courts for actions in respect of such damage or loss.

Article 233. Safeguards with respect to straits used for international
navigation

Nothing in sections 5, 6 and 7 affects the legal régime of straits
used for international navigation. However, if a foreign ship other
than those referred to in section 10 has committed a violation of
the laws and regulations referred to in article 42, paragraph 1(a)
and (b), causing or threatening major damage to the marine envi-
ronment of the straits, the States bordering the straits may take
appropriate enforcement measures and if so shall respect mutatis

- mutandis the provisions of this section.

SECTION 8. ICE-COVERED AREAS

Article 234. Ice-covered areas

Coastal States have the right to adopt and enforce non-discrimi-
natory laws and regulations for the prevention, reduction and con-
trol of marine pollution from vessels in ice-covered areas within the
limits of the exclusive economic zone, where particularly severe cli-
matic conditions and the presence of ice covering such areas for
most of the year create obstructions or exceptional hazards to navi-

ation, and pollution of the marine environment could cause major

arm to or irreversible disturbance of the ecological balance. Such
laws and regulations shall have due regard to navigation and the
protection and preservation of the marine environment based on
the best available scientific evidence.

SECTION 9. RESPONSIBILITY AND LIABILITY
Article 235. Responsibility and liability

1. States are responsible for the fulfillment of their international
obligations concerning the protection and preservation of the ma-
rine environment. They shall be liable in accordance with inter-
national law.

2. States shall ensure that recourse is available in accordance
with their legal systems for prompt and adequate compensation or
other relief in respect of damage caused by pollution of the marine
environment by natural or juridical persons under their jurisdic-
tion.

3. With the objective of assuring prompt and adequate compensa-
tion in respect of all damage caused by pollution of the marine en-
vironment, States shall co-operate in the implementation of exist-
ing international law and the further development of international
law relating to responsibility and liability for the assessment of and
compensation for dp:mage and the settlement of related disputes, as
well as, where appropriate, development of criteria and procedures
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for payment of adequate compensation, such as compulsory insur-
ance or compensation funds.

SECTION 10. SOVEREIGN IMMUNITY

Article 236. Sovereign immunity

The provisions of this Convention regarding the protection and
preservation of the marine environment do not apply to any war-
ship, naval auxiliary, other vessels or aircraft owned or operated by
a State and used, for the time being, only on government non-com-
mercial service. However, each State shall ensure, by the adoption
of appropriate measures not impairing operations or operational ca-
pabilities of such vessels or aircraft owned or operated by it, that
such vessels or aircraft act in a manner consistent, so far as is rea-
sonable and practicable, with this Convention.

SECTION 11. OBLIGATIONS UNDER OTHER CONVENTIONS ON THE
PROTECTION AND PRESERVATION OF THE MARINE ENVIRONMENT

Article 237. Obligations under other conventions on the protection
and preservation of the marine environment

1. The provisions of this Part are without prejudice to the specific
obligations assumed by States under special conventions and agree-
ments concluded previously which relate to the protection and pres-
ervation of the marine environment and to agreements which may
be concluded in furtherance of the general principles set forth in
this Convention.

2. Specific obligations assumed by States under special conven-
tions, with respect to the protection and preservation of the marine
environment, should be carried out in a manner consistent with the
general principles and objectives of this Convention.

PART XIII—MARINE SCIENTIFIC RESEARCH
SECTION 1. GENERAL PROVISIONS
Article 238. Right to conduct marine scientific research

All States, irrespective of their geographical location, and com-
petent international organizations have the right to conduct marine
scientific research subject to the rights and duties of other States
as provided for in this Convention.

-

Article 239. Promotion of marine scientific research

States and competent international organizations shall promote
and facilitate the development and conduct of marine scientific re-
search in accordance with this Convention.

Article 240. General principles for the conduct of marine scientific
research

In the conduct of marine scientific research the following prin-
ciples shall apply
(a) marine scientific research shall be conducted excluswely
for peaceful purposes;

Yoy
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(b) marine scientific research shall be conducted with appro-
priate scientific methods and means compatible with this Con-
vention;

(¢) marine scientific research shall not unjustifiably interfere
with other legitimate uses of the sea compatible with this Con-
vention and shall be duly respected in the course of such uses;

(d) marine scientific research shall be conducted in compli-
ance with all relevant regulations adopted in conformity with
this Convention including those for the protection and preser-
vation of the marine environment.

Article 241. Non-recognition of marine scientific research activities
as the legal basis for claims

Marine scientific research activities shall not constitute the legal
basis for any claim to any part of the marine environment or its
resou.’ces.

SECTION 2. INTERNATIONAL CO-OPERATION

Article 242. Promotion of international co-operation

1. States and competent international organizations shall, in ac-
cordance with the principle of respect for sovereignty and jurisdic-
tion and on the basis of mutual benefit, promote international co-
operation in marine scientific research for peaceful purposes.

2. In this context, without prejudice to the rights and duties of
States under this Convention, a State, in the application of this
Part, shall provide, as appropriate, other States with a reasonable
opportunity to obtain from it, or with its co-operation, information
necessary to prevent and control damage to the health and safety
of persons and to the marine environment.

Article 243. Creation of favourable conditions

States and competent international organizations shall co-oper-
ate, through the conclusion of bilateral and multilateral agree-
ments, to create favourable conditions for the conduct of marine
scientific research in the marine environment and to integrate the
efforts of scientists in studying the essence of phenomena and proc-
esses occurring in the marine environment and the interrelations
between them.

Article 244. Publication and dissemination of information and
knowledge

1. States and competent international organizations shall, in ac-
cordance with this Convention, make available by publication and
dissemination through appropriate channels information on pro-
posed major programmes and their objectives as well as knowledge
resulting from marine scientific research.

2. For this purpose, States, both individually and in co-operation
with other States and with competent international organizations,
shall actively promote the flow of scientific data and information
and the transfer of knowledge resulting from marine scientific re-
search, especially to developing States, as well as the strengthening
of the autonomous marine scientific research capabilities of devel-



186

oping States through, inter alia, programmes to provide adequate
education and training of their technical and scientific personnel.

SECTION 3. CONDUCT AND PROMOTION OF MARINE SCIENTIFIC
RESEARCH

Article 245. Marine scientific research in the territorial sea

Coastal States, in the exercise of their sovereignty, have the ex-
clusive right to regulate, authorize and conduct marine scientific
research in their territorial sea. Marine scientific research therein
shall be conducted only with the express consent of and under the
conditions set forth by the coastal State.

Article 246. Marine scientific research in the exclusive economic
zone and on the continental shelf

1. Coastal States, in the exercise of their jurisdiction, have the
right to regulate, authorize and conduct marine scientific research
. in their exclusive economic zone and on their continental shelf in
accordance with the relevant provisions of this Convention.

2. Marine scientific research in the exclusive economic zone and
on the continental shelf shall be conducted with the consent of the
coastal State.

3. Coastal States shall, in normal circumstances, grant their con-
sent for marine scientific research projects by other States or com-
petent international organizations in their exclusive economic zone
or on their continental shelf to be carried out in accordance with
this Convention exclusively for peaceful purposes and in order to
increase scientific knowledge of the marine environment for the
benefit of all mankind. To this end, coastal States shall establish
rules and procedures ensuring that such consent will not be de-
layed or denied unreasonably.

4. For the purposes of applying paragraph 3, normal cir-
cumstances may exist in spite of the absence of diplomatic relations
between the coastal State and the researching State.

5. Coastal States may however in their discretion withhold their
consent to the conduct of a marine scientific research project of an-
other State or competent international organization in the exclu-
sive economic zone or on the continental shelf of the coastal State
if that project:

(a) is of direct significance for the exploration and exploi-
tation of natural resources, whether living or non-living;

(b) involves drilling into the continental shelf, the use of ex-
plosives or the introduction of harmful substances into the ma-
rine environment;

(c) involves the construction, operation or use of artificial is-
landdg,0 installations and structures referred to in articles 60
an 5

(d) contains information communicated pursuant to article
248 regarding the nature and objectives of the project which is
inaccurate or if the researching State or competent inter-
national organization has outstanding obligations to the coast-
al State from a prior research project.

6. Notwithstanding the provisions of paragraph 5, coastal States
may not exercise their discretion to withhold consent under sub-
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paragraph (a) of that paragraph in respect of marine scientific re-
search projects to be undertaken in accordance with the provisions
of this Part on the continental shelf, beyond 200 nautical miles
from the baselines from which the breadth of the territorial sea is
measured, outside those specific areas which coastal States may at
any time publicly designate as areas in which exploitation or de-
tailed exploratory operations focused on those areas are occurring
or will occur within a reasonable period of time. Coastal States
shall give reasonable notice of the designation of such areas, as
well as any modifications thereto, but shall not be obliged to give
details of the operations therein.

7. The provisions of paragraph 6 are without prejudice to the
rights of coastal States over the continental shelf as established in
article 77.

8. Marine scientific research activities referred to in this article
shall not unjustifiably interfere with activities undertaken by
coastal States in the exercise of their sovereign rights and jurisdic-
tion provided for in this Convention.

Article 247. Marine scientific research projects undertaken by or
under the auspices of international organizations

A coastal State which is a member of or has a bilateral agree-
ment with an international organization, and in whose exclusive
economic zone or on whose continental shelf that organization
wants to carry out a marine scientific research project, directly or
under its auspices, shall be deemed to have authorized the project
to be carried out in conformity with the agreed specifications if that
State approved the detailed project when the decision was made by
the organization for the undertaking of the project, or is willing to
participate in it, and has not expressed any objection within four
months of notification of the project by the organization to the
coastal State.

Article 248. Duty to provide information to the coastal State

States and competent international organizations which intend
to undertake marine scientific research in the exclusive economic
zone or on the continental shelf of a coastal State shall, not less
than six months in advance of the expected starting date of the ma-
rine scientific research project, provide that State with a full de-
scription of:

(a) the nature and objectives of the project;

(b) the method and means to be used, including name, ton-
nage, type and class of vessels and a description of scientific
equipment,;

(c) the precise geographical areas in which the project is to
be conducted;

(d) the expected date of first appearance and final departure
of the research vessels, or deployment of the equipment and its
removal, as appropriate;

(e) the name of the sponsoring institution, its director, and
the person in charge of the project; and

(f) the extent to which it is considered that the coastal State
should be able to participate or to be represented in the
project.
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Article 249. Duty to comply with certain conditions

1. States and competent international organizations when under-
taking marine scientific research in the exclusive economic zone or
on the continental shelf of a coastal State shall comply with the fol-
lowing conditions:

(a) ensure the right of the coastal State, if it so desires, to
participate or be represented in the marine scientific research
project, especially on board research vessels and other craft or
scientific rese installations, when practicable, without pay-
ment of any remuneration to the scientists of the coastal State
and wtithout obligation to contribute towards the costs of the
project;

(b) provide the coastal State, at its re&)uest, with preliminary
reports, as soon as practicable, and with the final results and
conclusions after the completion of the research;

(c) undertake to provide access for the coastal State, at its
request, to all data and samples derived from the marine sci-
entific research project and likewise to furnish it with data
which may be copied and samples which may be divided with-
out detriment to their scientific value;

(d) if requested, provide the coastal State with an assess-
ment of such data, samples and research results or provide as-
sistance in their assessment or interpretation;

(e) ensure, subject to paragraph 2, that the research results
are made internationally available through appropriate na-
tional or international channels, as soon as practicable;

(f) inform the coastal State immediately of any major change
in the research programme;

(g) unless otherwise agreed, remove the scientific research
installations or equipment once the research is completed.

2. This article is without prejudice to the conditions established
by the laws and regulations of the coastal State for the exercise of
its discretion to grant or withhold consent pursuant to article 246,
paragr:gh 5, including requiring prior agreement for making inter-
nationally available the rese results of a project of direct sig-
nificance for the exploration and exploitation of natural resources.

Article 250. Communications concerning marine scientific research
projects

Communications concerning the marine scientific research
projects shall be made through appropriate official channels, unless
otherwise agreed.

Article 251. General criteria and guidelines

States shall seek to promote through competent international or-
ganizations the establishment of general criteria and guidelines to
assist States in ascertaining the nature and implications of marine
scientific research.

Article 252. Implied consent

States or competent international organizations may proceed
with a marine scientific research project six months after the date
upon which the information required pursuant to article 248 was
provided to the coastal State unless within four months of the re-
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ceipt of the communication containing such information the coastal
State has informed the State or organization conducting the re-
search that:
24(63) it has withheld its consent under the provisions of article
; or
(b) the information given by that State or competent inter-
national organization regarding the nature or objectives of the
project does not conform to the manifestly evident facts; or
(c) it requires supplementary information relevant to condi-
tions and the information provided for under articles 248 and
249; or
(d) outstanding obligations exist with respect to a previous
marine scientific research project carried out by the State or
organization, with regard to conditions established in article
249.

Article 253. Suspension or cessation of marine scientific research ac-
tivities

1. A coastal State shall have the right to require the suspension
of any marine scientific research activities in progress within its
exclusive economic zone or on its continental shelf if:

(a) the research activities are not being conducted in accord-
ance with the information communicated as provided under ar-
ticle 248 upon which the consent of the coastal State was
based; or

(b) the State or competent international organization con-
ducting the research activities fails to comply with the provi-
sions of article 249 concerning the rights of the coastal State
with respect to the marine scientific research project.

2. A coastal State shall have the right to require the cessation
of any marine scientific research activities in case of any non-com-
pliance with the provisions of article 248 which amounts to a major
change in the research project or the research activities.

3. A coastal State may also require cessation of marine scientific
research activities if any of the situations contemplated in para-
graph 1 are not rectified within a reasonable period of time.

4. Following notification by the coastal State of its decision to
order suspension or cessation, States or competent international or-
ganizations authorized to conduct marine scientific research activi-
ties shall terminate the research activities that are the subject of
such a notification.

5. An order of suspension under paragraph 1 shall be lifted by
the coastal State and the marine scientific research activities al-
lowed to continue once the researching State or competent inter-
national organization has complied with the conditions required
under articles 248 and 249.

Article 254. Rights of neighbouring land-locked and geographically
disadvantaged States

1. States and competent international organizations which have
submitted to a coastal State a project to undertake marine sci-
entific research referred to in article 246, paragraph 3, shall give
notice to the neighbouring land-locked and geographically dis-
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advantaged States of the proposed research project, and shall no-
tify the coastal State thereof.

2. After the consent has been given for the proposed marine sci-
entific research project by the coastal State concerned, in accord-
ance with article 246 and other relevant provisions of this Conven-
tion, States and competent international organizations undertakin
such a project shall provide to the neighbouring land-locked an
geographically disadvantaged States, at their request and when ap-
propriate, relevant information as specified in article 248 and arti-
cle 249, paragraph 1(f).

3. The neighbouring land-locked and geographically disadvan-
taged States referred to above shall, at their request, be given the
opportunity to participate, whenever feasible, in the proposed ma-
rine scientific research project through qualified experts appointed
by them and not objected to by the coastal State, in accordance
with the conditions agreed for the project, in conformity with the
provisions of this Convention, between the coastal State concerned
and the State or competent international organizations conducting
the marine scientific research.

4, States and competent international organizations referred to
in paragraph 1 shall provide to the above-mentioned land-locked
and geographically disadvantaged States, at their request, the in-
formation and assistance specified in article 249, paragraph 1(d),
subject to the provisions of article 249, paragraph 2.

Article 255. Measures to facilitate marine scientific research and as-
sist research vessels

States shall endeavour to adopt reasonable rules, regulations and
procedures to promote and facilitate marine scientific research con-
ducted in accordance with this Convention beyond their territorial
sea and, as appropriate, to facilitate, subject to the provisions of
their laws and regulations, access to their harbours and promote
assistance for marine scientific research vessels which comply with
the relevant provisions of this Part.

Article 256. Marine scientific research in the Area

All States, irrespective of their geographical location, and com-
petent international organizations have the right, in conformity
with the provisions of Part XI, to conduct marine scientific research
in the Area.

Article 257. Marine scientific research in the water column beyond
the exclusive economic zone

All States, irrespective of their geographical location, and com-
petent international organizations have the right, in conformity
with this Convention, to conduct marine scientific research in the
water column beyond the limits of the exclusive economic zone.

SECTION 4. SCIENTIFIC RESEARCH INSTALLATIONS OR EQUIPMENT IN
THE MARINE ENVIRONMENT

Article 258. Deployment and use

The deployment and use of any type of scientific research instal-
lations or equipment in any area of the marine environment shall
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be subject to the same conditions as are prescribed in this Conven-
tion for the conduct of marine scientific research in any such area.

Article 259. Legal status

The installations or equipment referred to in this section do not
possess the status of islands. They have no territorial sea of their
own, and their presence does not affect the delimitation of the ter-
ritorial sea, the exclusive economic zone or the continental shelf.

Article 260. Safety zones

Safety zones of a reasonable breadth not exceeding a distance of
500 metres may be created around scientific research installations
in accordance with the relevant provisions of this Convention. All
Si:ateiss shall ensure that such safety zones are respected by their
vessels.

Article 261. Non-interference with shipping routes

The deployment and use of any type of scientific research instal-
lations or equipment shall not constitute an obstacle to established
international shipping routes.

Article 262. Identification markings and warning signals

Installations or equipment referred to in this section shall bear
identification markings indicating the State of registry or the inter-
national organization to which they belong and shall have adequate
internationally agreed warning signals to ensure safety at sea and
the safety of air navigation, taking into account rules and stand-
ards established by competent international organizations.

SECTION 6. RESPONSIBILITY AND LIABILITY
Article 263. Responsibility and liability

1. States and competent international organizations shall be re-
sponsible for ensuring that marine scientific research, whether un-
dertaken by them or on their behalf, is conducted in accordance
with this Convention.

2. States and competent international organizations shall be re-
sponsible and liable for the measures they take in contravention of
this Convention in respect of marine scientific research conducted
by other States, their natural or juridical persons or by competent
international organizations, and shall provide compensation for
damage resulting from such measures.

3. States and competent international organizations shall be re-
sponsible and liable pursuant to article 235 for damage caused by
pollution of the marine environment arising out of marine scientific
research undertaken by them or on their behalf.

SECTION 6. SETTLEMENT OF DISPUTES AND INTERIM MEASURES

Article 264. Settlement of disputes

Disputes concerning the interpretation or application of the pro-
visions of this Convention with regard to marine scientific research
shall be settled in accordance with Part XV, sections 2 and 3.
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Article 265. Interim measures

Pending settlement of a dispute in accordance with Part XV, sec-
tions 2 and 3, the State or competent international organization
authorized to conduct a marine scientific research project shall not
allow research activities to commence or continue without the ex-
press consent of the coastal State concerned.

PART XIV—DEVELOPMENT AND TRANSFER OF MARINE TECHNOLOGY
SECTION 1. GENERAL PROVISIONS

Article 266. Promotion of the development and transfer of marine
technology

1. States, directly or through competent international organiza-
tions, shall co-operate in accordance with their capabilities to pro-
mote actively the development and transfer of marine science and
marine technology on fair and reasonable terms and conditions.

2. States shall promote the development of the marine scientific
and technological capacity of States which may need and request
technical assistance in this field, particularly developing States, in-
cluding land-locked and geographically disadvantaged States, with
regard to the exploration, exploitation, conservation and manage-
ment of marine resources, the protection and preservation of the
marine environment, marine scientific research and other activities
in the marine environment compatible with this Convention, with
a view to accelerating the social and economic development of the
developing States.

3. States shall endeavour to foster favourable economic and legal
conditions for the transfer of marine technology for the benefit of
all parties concerned on an equitable basis.

Article 267. Protection of legitimate interests

States, in promoting co-operation pursuant to article 266, shall
have due regard for all legitimate interests including, inter alia,
the rights and duties of holders, suppliers and recipients of marine
technology. .

Article 268. Basic objectives

States, directly or through competent international organiza-
tions, shall promote: ’

(a) the acquisition, evaluation and dissemination of marine
technological knowledge and facilitate access to such informa-
tion and data; .

(b) the development of appropriate marine technology;

(c) the development of the necessary technological infrastruc-
ture to facilitate the transfer of marine technology; )

(d) the development of human resources through training
and education of nations of developing States and countries
alrlld especially the nationals of the least developed among
them;

(e) international co-operation at all levels, particularly at the
regional, subregional and bilateral levels.
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Article 269. Measures to achieve the basic objectives

In order to achieve the objectives referred to in article 268
States, directly or through competent international organizations,
shall endeavor, inter alia, to:

(a) establish programmes of technical co-operation for the ef-
fective transfer of all kinds of marine technology to States
which may need and request technical assistance in this field,
particularly the developing land-locked and geographically dis-
advantaged States, as well as other developing States which
have not been able either to establish or develop their own
technological capacity in marine science and in the exploration
and exploitation of marine resources or to develop the infra-
structure of such technology;

(b) promote favorable conditions for the conclusion of agree-
ments, contracts and other similar arrangements, under equi-
table and reasonable conditions;

(c) hold conferences, seminars and symposia on scientific and
technological subjects, in particular on policies and methods for
the transfer of marine technology;

(d) promote the exchange of scientists and of technological
and other experts; '

(e) undertake projects and promote joint ventures and other
forms of bilateral and multilateral co-operation.

SECTION 2. INTERNATIONAL CO-OPERATION

Article 270. Ways and means of international co-operation

International co-operation for the development and transfer of
marine technology shall be carried out, where feasible and appro-
priate, through existing bilateral, regional or multilateral pro-
grammes, and also through expanded and new programmes in
order to facilitate marine scientific research, the transfer of marine
technology, particularly in new fields, and appropriate inter-
national funding for ocean research and development.

Article 271. Guidelines, criteria and standards

States, directly or through competent international organiza-
tions, shall promote the establishment of generally accepted guide-
lines, criteria and standards for the transfer of marine technology
on a bilateral basis or within the framework of international orga-
nizations and other fora, taking into account, in particular, the in-
terests and needs of developing States.

Article 272. Co-ordination of international programmes

In the field of transfer of marine technology, States shall
endeavour to ensure that competent international organizations co-
ordinate their activities, including any regional or global pro-
grammes, taking into account the interests and needs of developing
gtates, particularly land-locked and geographically disadvantaged

tates.
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Article 273. Co-operation with international organizations and the
Authority

States shall co-operate actively with competent international or-
ganizations and the Authority to encourage and facilitate the trans-
fer to developing States, their nationals and the Enterprise of skills
and marine technology with regard to activities in the Area.

Article 274. Objectives of the Authority

Subject to all legitimate interests including, inter alia, the rights
and duties of holders, suppliers and recipients of technology, the
Authority, with regard to activities in the Area, shall ensure that:

(a) on the basis of the principle of equitable geographical dis-
tribution, nationals of developing States, whether coastal, land-
locked or geographically disadvantaged, shall be taken on for
the purposes of trainitzg as members of the managerial, re-
search and technical staff constituted for its undertakings;

(b) the technical documentation on the relevant equipment,
‘machinery, devices and processes is made available to all
States, in particular developing States which may need and re-
quest technical assistance in this field;

(c) adequate provision is made by the Authority to facilitate
the acquisition of technical assistance in the field of marine
technology by States which may need and re%uest it, in par-
ticular developing States, and the acquisition by their nation-
als :f the necessary skills and know-how, including profes-
sional training;

(d) States which may need and re%uest technical assistance
in this field, ;_n particular developing States, are ia.ssisteti1 in ﬁhe
acquisition of necessary equipment, processes, plant and other
te&mical know-how through any financial arrangements pro-
vided for in this Convention.

SECTION 3. NATIONAL AND REGIONAL MARINE SCIENTIFIC AND
TECHNOLOGICAL CENTRES

Article 275. Establishment of national centres

1. States, directly or throufh competent international organiza-
tions and the Authority, shall promote the establishment, particu-
larly in developing coastal States, of national marine scientific and
technological research centres and the strengthening of existing na-
tional centres, in order to stimulate and advance the conduct of
marine scientific research by developing coastal States and to en-
hance their national capabilities to utilize and preserve their ma-
rine resources for their economic benefit.

2. States, through competent international organizations and the
Authority, shall give adequate support to facilitate the establish-
ment and strengthening of such national centres so as to provide
for advanced training facilities and necessary equipment, skills and
know-how as well as technical experts to such States which may
need and request such assistance.

Article 276. Establishment of regional centres

1. States, in co-ordination with the competent international orga-
nizations, the Authority and national marine scientific and techno-
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logical research institutions, shall promote the establishment of re-
gional marine scientific and technological research centres, particu-
larly in developing States, in order to stimulate and advance the
conduct of marine scientific research by developing States and fos-
ter the transfer of marine technology.

2. All States of a region shall co-operate with the regional centres
therein to ensure the more effective achievement of their objectives.

Article 277. Functions of regional centres

The functions of such regional centres shall include, inter alia:

(a) training and educational programmes at all levels on var-
ious aspects of marine scientific and technological research,
particularly marine biology, including conservation and man-
agement of living resources, oceanography, hydrography, engi-
neering, geological exploration of the sea-bed, mining and de-
salination technologies;

(b) management studies;

(c) study programmes related to the protection and preserva-
tion of the marine environment and the prevention, reduction
and control of pollution;

(d) organization of regional conferences, seminars and
symposia;

(e) acquisition and processing of marine scientific and tech-
nological data and information;

(f) prompt dissemination of results of marine scientific and
technological research in readily available publications;

(g) publicizing national policies with regard to the transfer of
m?irine technology and systematic comparative study of those
policies; ,

(h) compilation and systematization of information on the
marketing of technology and on contracts and other arrange-
ments concerning patents;

(i) technical co-operation with other states of the region.

SECTION 4. CO-OPERATION AMONG INTERNATIONAL ORGANIZATIONS

Article 278. Co-operation among international organizations

The competent international organizations referred to in this
Part and in Part XIII shall take all appropriate measures to en-
sure, either directly or in close co-operation among themselves, the
effective discharge of their functions and responsibilities under this
Part.

PART XV—SETTLEMENT OF DISPUTES
SECTION 1. GENERAL PROVISIONS

Article 279. Obligation to settle disputes by peaceful means

States Parties shall settle any dispute between them concerning
the interpretation or application of this Convention by peaceful
means in accordance with Article 2, paragraph 3, of the Charter of
the United Nations and, to this end, shall seek a solution by the
means indicated in Article 33, paragraph 1, of the Charter.
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Article 280. Settlement of disputes by any peaceful means chosen by
the parties -

Nothing in this Part impairs the right of any States Parties to
agree at any time to settle a dispute between them concerning the
interpretation or application of this Convention by any peaceful
means of their own choice.

Article 281. Procedure where no settlement has been reached by the
parties

1. If the States Parties which are parties to a dispute concerning
the interpretation or application of this Convention have agreed to
seek settlement of the dispute by a peaceful means of their own
choice, the procedures provided for in this Part apply only where
no settlement has been reached by recourse to such means and the
(aigreement between the parties does not exclude any further proce-

ure.

2. If the parties have also agreed on a time-limit, paragraph 1

applies only upon the expiration of that time-limit.

Article 282. Obligations under general, regional or bilateral agree-
ments

If the States Parties which are parties to a dispute concerning
the interpretation or application of this Convention have agreed,
through a general, regional or bilateral agreement or otherwise,
that such dispute shall, at the request of any party to the dispute,
be submitted to a procedure that entails a binding decision, that
procedure shall apply in lieu of the procedures provided for in this
Part, unless the parties to the dispute otherwise agree.

Article 283. Obligation to exchange views

1. When a dispute arises between States Parties concerning the
interpretation or application of this Convention, the parties to the
dispute shall proceed expeditiously to an exchange of views regard-
ing its settlement by negotiation or other peaceful means.

2. The parties shall also proceed expeditiously to an exchange of
views where a procedure for the settlement of such a dispute has
been terminated without a settlement or where a settlement has
been reached and the circumstances require consultation regarding
the manner of implementing the settlement.

Article 284. Conciliation

1. A State Party which is a party to a dispute concerning the in-
terpretation or application of this Convention may invite the other
party or parties to submit the dispute to conciliation in accordance
with the procedure under Annex V, section 1, or another concilia-
tion procedure.

2. If the invitation is accepted and if the parties agree upon the
conciliation procedure to be applied, any party may submit the dis-
pute to that procedure.

3. If the invitation is not accepted or the parties do not agree
upon the procedure, the conciliation proceedings shall be deemed to
be terminated.

R
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4, Unless the parties otherwise agree, when a dispute has been
submitted to conciliation, the proceedings may be terminated only
in accordance with the agreed conciliation procedure.

Article 285. Application of this section to disputes submitted pursu-
ant to Part X1

This section applies to any dispute which pursuant to Part XI,
section 5, is to be settled in accordance with procedures provided
for in this Part. If an entity other than a State Party is a party
to such a dispute, this section applies mutatis mutandis.

SECTION 2. COMPULSORY PROCEDURES ENTAILING BINDING DECISIONS

Article 286. Application of procedures under this section

Subject to section 3, any dispute concerning the interpretation or
application of this Convention shall, where no settlement has been
reached by recourse to section 1, be submitted at the request of any
party to the dispute to the court or tribunal having jurisdiction
under this section.

Article 287. Choice of procedure

1. When signing, ratifying or acceding to this Convention or at
any time thereafter, a State shall be free to choose, by means of
a written declaration, one or more of the following means for the
settlement of disputes concerning the interpretation or application
of this Convention:

(a) the International Tribunal for the Law of the Sea estab-
lished in accordance with Annex VI;

(b) the International Court of Justice;
V_[(Ic) an arbitral tribunal constituted in accordance with Annex

(d) a special arbitral tribunal constituted in accordance with
Annex VIII for one or more of the categories of disputes speci-
fied therein.

2. A declaration made under paragraph 1 shall not affect or be
affected by the obligation of a State Party to accept the jurisdiction
of the Sea-Bed Disputes Chamber of the International Tribunal for
the Law of the Sea to the extent and in the manner provided for
in Part XI, section 5.

3. A State Party, which is a party to a dispute not covered by
a declaration in force, shall be deemed to have accepted arbitration
in accordance with Annex VII.

4. If the parties to a dispute have accepted the same procedure
for the settlement of the dispute, it may be submitted only to that
procedure, unless the parties otherwise agree.

5. If the parties to a dispute have not accepted the same proce-
dure for the settlement of the dispute, it may be submitted only to
arbitration in accordance with Annex VII, unless the parties other-
wise agree.

6. A declaration made under paragraph 1 shall remain in force
until three months after notice of revocation has been deposited
with the Secretary-General of the United Nations.

7. A new declaration, a notice of revocation or the expiry of a dec-
laration does not in any way affect proceedings pending before a
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court or tribunal having jurisdiction under this article, unless the
parties otherwise agree.

8. Declarations and notices referred to in this article shall be de-
posited with the Secretary-General of the United Nations, who
shall transmit copies thereof to the States Parties.

Article 288. Jurisdiction

1. A court of tribunal referred to in article 287 shall have juris-
diction over any dispute concerning the interpretation or applica-
t{fln lgf this Convention which is submitted to it in accordance with
this Part.

2. A court or tribunal referred to in article 287 shall also have
jurisdiction over any dispute concerning the interpretation or appli-
cation of an international agreement related to the purposes of t%is
Com;;ention, which is submitted to it in accordance with the agree-
ment.

3. The Sea-Bed Disputes Chamber of the International Tribunal
for the Law of the Sea established in accordance with Annex VI,
and any other chamber or arbitral tribunal referred to in Part XI,
section 5, shall have jurisdiction in any matter which is submitted
to it in accordance therewith.

4. In the event of a dispute as to whether a court or tribunal has
jurti’sdig;ion, the matter shall be settled by decision of that court or
tribunal.

Article 289. Experts

In any dispute involving scientific or technical matters, a court
or tribunal exercising jurisdiction under this section may, at the re-
quest of a party or proprio motu, select in consultation with the
parties no fewer than two scientific or technical experts chosen
preferably from the relevant list prepared in accordance with
Annex VIII, article 2, to sit with the court or tribunal but without
the right to vote.

Article 290. Provisional measures

1. If a dispute has been duly submitted to a court or tribunal
which considers that prima facie it has jurisdiction under this Part
or Part XI, section 5, the court or tribunal may prescribe any provi-
sional measures which it considers appropriate under the cir-
cumstances to preserve the respective rights of the parties to the
dispute or to prevent serious harm to the marine environment,
pending the final decision.

2. Provisional measures may be modified or revoked as soon as
the circumstances justifying them have changed or ceased to exist.

3. Provisional measures may be prescribed, modified or revoked
under this article only at the request of a party to the dispute and
after the parties have been given an opportunity to be heard.

4. The court or tribunal s%‘all forthwith give notice to the parties
to the dispute, and to such other States Parties as it considers ap-
propriate, of the prescription, modification or revocation of provi-
sional measures.

5. Pending the constitution of an arbitral tribunal to which a dis-
pute is being submitted under this section, any court or tribunal
agreed upon by the parties or, failing such agreement within two
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weeks from the date of the request for provisional measures, the
International Tribunal for the Law of the Sea or, with respect to
activities in the Area, the Sea-Bed Disputes Chamber, may pre-
scribe, modil?' or revoke provisional measures in accordance with
this article if it considers that prima facie the tribunal which is to
be constituted would have jurisdiction and that the urgency of the
situation so requires. Once constituted, the tribunal to which the
dispute has been submitted may modify, revoke or affirm those
provisional measures, acting in conformity with paragraphs 1 to 4.

6. The parties to the dispute shall comply with any provisional
measures prescribed under this article.

Article 291. Access

1. All the dispute settlement procedures specified in this Part
shall be open to States Parties.

2. The dispute settlement procedures specified in this part shall
be open to entities other than States Parties only as specifically
provided for in this Convention. :

Article 292. Prompt release of vessels and crews

1. Where the authorities of a State party have detained a vessel
flying the flag of another State Party and it is alleged that the de-
taining State has not complied with the provisions of this Conven-
tion for the prompt release of the vessel or its crew upon the post-
ing of a reasonable bond or other financial security, the question
of release from detention may be submitted to any court or tribunal
agreed upon by the parties or, failing such agreement within 10
days from the time of detention, to a court or tribunal accepted by
the detaining State under article 287 or to the International Tribu-
nal for the Law of the Sea, unless the parties otherwise agree.

2. The application for release may be made only by or on behalf
of the flag State of the vessel.

3. The court or tribunal shall deal without delay with the appli-
cation for release and shall deal only with the question of release,
without prejudice to the merits of any case before the appropriate
domestic forum against the vessel, its owner or its crew. The au-
thorities of the detaining State remain competent to release the
vessel or its crew at any time.

4. Upon the posting of the bond or other financial security deter-
mined by the court or tribunal, the authorities of the detaining
State shall comply promptly with the decision of the court or tribu-
nal concerning the release of the vessel or its crew.

Article 293. Applicable law

1. A court or tribunal having jurisdiction under this section shall
apply this Convention and other rules of international law not in-
compatible with this Convention.

2. Paragraph 1 does not prejudice the power of the court or tribu-
nal having jurisdiction under this section to decide a case ex aequo
et bono, if the parties so agree.

Article 294. Preliminary proceedings

1. A court or tribunal provided for in article 287 to which an ap-
plication is made in respect of a dispute referred to in article 297
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shall determine at the request of a party, or may determine proprio
motu, whether the claim constitutes an abuse of legal process or
whether prima facie it is well founded. If the court or tribunal de-
termines that the claim constitutes an abuse of legal process or is
prima facie unfounded, it shall take no further action in the case.

2. Upon receipt of the application, the court or tribunal shall im-
mediately notify the other party or parties of the application, and
shall fix a reasonable time-limit within which they may request it
to make a determination in accordance with paragraph 1.

3. Nothing in this article affects the right of any party to a dis-
pute to make preliminary objections in accordance with the applica-
ble rules of procedure.

Article 295. Exhaustion of local remedies

Any dispute between States Parties concerning the interpretation
or application of this Convention may be submitted to the proce-
dures provided for in this section only after local remedies have
‘been exhausted where this is required by international law.

Article 296. Finality and binding force of decisions

1. Any decision rendered by a court or tribunal having jurisdic-
tion under this section shall be final and shall be complied with by
all the parties to the dispute.

2. Any such decision shall have no binding force except between
the parties and in respect of that particular dispute.

SECTION 3. LIMITATIONS AND EXCEPTIONS TO APPLICABILITY OF
SECTION 2

Article 297. Limitations on applicability of section 2

1. Disputes concerning the interpretation or application of this
Convention with regard to the exercise by as coastal State of its
sovereign rights or jurisdiction provided for in this Convention
shall be subject to the procedures provided for in section 2 in the
following cases:

(a) when it is alleged that a coastal State has acted in con-
travention of the provisions of this Convention in regard to the
freedoms and rights of navigation, overflight or the laying of
submarine cables and pipelines, or in regard to other inter-
nationally lawful uses of the sea specified in article 58;

(b) when it is alleged that a State in exercising the afore-
mentioned freedoms, rights or uses has acted in contravention
of this Convention or of laws or regulations adopted by the
coastal State in conformity with this Convention and other
rules of international law not incompatible with this Conven-
tion; or

(c) when it is alleged that a coastal State has acted in con-
travention of specified international rules and standards for
the protection and preservation of the marine environment
which are applicable to the coastal State and which have been
established by this Convention or through a competent inter-
national organization or diplomatic conference in accordance
with this Convention.

»
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2. (a) Disputes concerning the interpretation or application of the
provisions of this Convention with regard to marine scientific re-
search shall be settled in accordance with section 2, except that the
coastal State shall not be obliged to accept the submission to such
settlement of any dispute arising out of:

(i) the exercise by the coastal State of a right or discretion
in accordance with article 246; or

(ii) a decision by the coastal State to order suspension or ces-
sation of a research project in accordance with article 253.

(b) A dispute arising from an allegation by the researching State
that with respect to a specific project the coastal State is not exer-
cising its rights under articles 246 and 253 in a manner compatible
with this Convention shall be submitted, at the request of either
party, to conciliation under Annex V, section 2, provided that the
conciliation commission shall not call in question the exercise by
the coastal State of its discretion to designate specific areas as re-
ferred to in article 246, paragraph 6, or of its discretion to withhold
consent in accordance with article 246, paragraph 5.

3. (a) Disputes concerning the interpretation or application of the
provisions of this Convention with regard to fisheries shall be set-
tled in accordance with section 2, except that the coastal State
shall not be obliged to accept the submission to such settlement of
any dispute relating to its sovereign rights with respect to the liv-
ing resources in the exclusive economic zone or their exercise, in-
cluding its discretionary powers for determining the allowable
catch, its harvesting capacity, the allocation of surpluses to other
States and the terms and conditions established in its conservation
and management laws and regulations.

(b) Where no settlement has been reached by recourse to section
1 of this Part, a dispute shall be submitted to conciliation under
Annex V, section 2, at the request of any party to the dispute,
when it is alleged that:

(i) a coastal State has manifestly failed to comply with its ob-
ligations to ensure through proper conservation and manage-
ment measures that the maintenance of the living resources in
the exclusive economic zone is not seriously endangered;

(ii) a coastal State has arbitrarily refused to determine, at
the request of another State, the allowable catch and its capac-
ity to harvest living resources with respect to stocks which that
other State is interested in fishing; or

(iii) a coastal State has arbitrarily refused to allocate to any
State, under articles 62, 69 and 70 and under the terms and
conditions established by the coastal State consistent with this
Convention, the whole or part of the surplus it has declared to
exist.

(c) In no case shall the conciliation commission substitute its dis-
cretion for that of the coastal State.

(d) The report of the conciliation commission shall be commu-
nicated to the appropriate international organizations.

(e) In negotiating agreements pursuant to articles 69 and 70,
States parties, unless they otherwise agree, shall include a clause
on measures which they shall take in order to minimize the possi-
bility of a disagreement concerning the interpretation or applica-
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tion of the agreement, and on how they should proceed if a dis-
agreement nevertheless arises.

Article 298. Optional exceptions to applicability of section 2

1. When signing, ratifying or acceding to this Convention or at
any time thereafter, a State may, without prejudice to the obliga-
tions arising under section 1, declare in writing that it does not ac-
cept any one or more of the procedures provided for in section 2
with res to one or more of the following categories of disputes:

(a) (i) disputes concerning the interpretation or application of
articles 15, 74 and 83 relating to sea boundary delimitations,
or those involving historic bays or titles, provided that a State
having made such a declaration shall, when such a dispute
arises subsequent to the entry into force of this Convention
and where no agreement within a reasonable period of time is
reached in negotiations between the parties, at the request of
any party to the dispute, accept submission of the matter to
conciliation under Annex V, section 2; and provided further
that any dispute that necessarily involves the concurrent con-
sideration of any unsettled dispute concerning sovereignty or

- other rights over continental or insular land territory shall be

excluded from such submission;

(ii) after the conciliation commission has presented its re-
port, which shall state the reasons on which it is based, the
parties shall negotiate an agreement on the basis of that re-
-port; if these negotiations do not result in an agreement, the
parties shall, by mutual consent, submit the question to one of
the procedures provided for in section 2, unless the parties oth-
erwise agree;

(iii) this subparagragh does not apply to any sea boundary
dispute finally settled by an arrangement between the parties,
or to any such dispute which is to be settled in accordance with
a bilateral or multilateral agreement binding upon those par-
ties;

(b) disputes concerning military activities, including military
activities by government vessels and aircraft engaged in non-
commercial service, and disputes concerning law enforcement
activities in regard to the exercise of sovereign rights or juris-
diction excluded from the jurisdiction of a court or tribunal
under article 297, paragraph 2 or 3;

(c) disputes in respect of which the Security Council of the
United Nations is exercising the functions assigned to it by the
Charter of the United Nations, unless the Security Council de-
cides to remove the matter from its agenda or calls upon the
parties to settle it by the means provided for in this Conven-
tion.

2. A State Party which has made a declaration under paragraph
1 may at any time withdraw it, or agree to submit a dispute ex-
cluded by such declaration to any procedure specified in this Con-
vention.

3. A State Party which has made a declaration under paragraph
1 shall not be entitled to submit any dispute falling within the ex-
cepted category of disputes to any p ure in this Convention as
against another State Party, without the consent of that party.
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4. If one of-the States Parties has made a declaration under
paragraph 1(a), any other State Party may submit any dispute fall-
ing within an excepted category against the declarant party to the
procedure specified in such declaration.

5. A new declaration, or the withdrawal of a declaration, does not
in any way affect proceedings pending before a court or tribunal in
accordance with this article, unless the parties otherwise agree.

6. Declarations and notices of withdrawal of declarations under
this article shall be deposited with the Secretary-General of the
gnited Nations, who shall transmit copies thereof to the States

arties.

Article 299. Right of the parties to agree upon a procedure

1. A dispute excluded under article 297 or excepted by a declara-
tion made under article 298 from the dispute settlement procedures
provided for in section 2 may be submitted to such procedures only
by agreement of the parties to the dispute.

2. Nothing in this section impairs the right of the parties to the
dispute to agree to some other procedure for the settlement of such
dispute or to reach an amicable settlement.

PART XVI—GENERAL PROVISIONS

Article 300. Good faith and abuse of rights

States Parties shall fulfil in good faith the obligations assumed
under this Convention and shall exercise the rights, jurisdiction
and freedoms recognized in this Convention in a manner which
would not constitute an abuse of right.

Article 301. Peaceful uses of the seas

In exercising their rights and performing their duties under this
Convention, States Parties shall refrain from any threat or use of
force against the territorial integrity or political independence of
any State, or in any other manner inconsistent with the principles
of international law embodied in the Charter of the United gla-
tions.

Article 302. Disclosure of information

Without prejudice to the right of a State Party to resort to the
procedures for the settlement of disputes provided for in this Con-
vention, nothing in this Convention shall be deemed to require a
State Party, in the fulfilment of its obligations under this Conven-
tion, to supply information the disclosure of which is contrary to
the essential interests of its security.

Article 303. Archaeological and historical objects found at sea

1. States have the duty to protect objects of an archaeological
and historical nature found at sea and shall co-operate for this pur-
pose.

2. In order to control traffic in such objects, the coastal State
may, in applying article 33, presume that their removal from the
sea-bed in the zone referred to in that article without its approval
would result in an infringement within its territory or territorial
sea of the laws and regulations referred to in that article.
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3. Nothing in this article affects the rights of identifiable owners,
the law of salvage or other rules of admiralty, or laws and practices
with respect to cultural exchanges.

4. This article is without prejudice to other international agree-
ments and rules of international law regarding the protection of ob-
jects of an archaeological and historical nature.

Article 304. Responsibility and liability for damage

The provisions of this Convention regarding responsibility and li-
ability for damage are without prejudice to the application of exist-
ing rules and the development of further rules regarding respon-
sibility and liability under international law.

PART XVII—FINAL PROVISIONS
Article 305. Signature

1. This Convention shall be open for signature by:

(a) all States;

(b) Namibia, represented by the United Nations Council for
Namibia;

(c) all self-governing associated States which have chosen
that status in an act of self-determination supervised and ap-
proved by the United Nations in accordance with General As-
sembly resolution 1514 (XV) and which have competence over
the matter governed by this Convantion, including the com-
petence to enter into treaties in respect of those matters;

(d) all self-governing associated States which, in accordance
with their respective instruments of association, have com-
petence over the matters governed by this Convention, includ-
ing the competence to enter into treaties in respect of those
matters;

(e) all territories which enjoy full internal self-government,
recognized as such by the United Nations, but have not at-
tained full independence in accordance with General Assembly
resolution 1514 (XV) and which have competence over the mat-
ters governed by this Convention, including the competence to
enter into treaties in respect of those matters;

(f) international organizations, in accordance with Annex IX.

2. This Convention shall remain open for signature until 9 De-
cember 1984 at the Ministry of Foreign Affairs of Jamaica and also,
from 1 July 1983 until 9 December 1984, at United Nations Head-
quarters in New York.

Article 306. Ratification and formal confirmation

This Convention is subject to ratification by States and the other
entities referred to in article 305, paragraph 1(b), (c), (d) and (e),
and to formal confirmation, in accordance with Annex IX, by the
entities referred to in article 305, paragraph 1(f). The instruments
of ratification and of formal confirmation shall be deposited with
the Secretary-General of the United Nations.

Article 307. Accession

This Convention shall remain open for accession by States and
the other entities referred to in article 305. Accession by the enti-
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ties referred to in article 305, paragraph 1(f), shall be in accordance
with Annex IX. The instruments of accession shall be deposited
with the Secretary-General of the United Nations.

Article 308. Entry into force

1. This Convention shall enter into force 12 months after the
date of deposit of the sixtieth instrument of ratification or acces-
sion. ,

2. For each State ratifying or acceding to this Convention after
the deposit of the sixtieth instrument of ratification or accession,
the Convention shall enter into force on the thirtieth day following
the deposit of its instrument of ratification or accession, subject to
paragraph 1.

3. The Assembly of the Authority shall meet on the date of entry
into force of this Convention and shall elect the Council of the Au-
thority. The first Council shall be constituted in a manner consist-
ent with the purpose of article 161 if the provisions of the article
cannot be strictly applied.

4. The rules, regulations and procedures drafted by the Pre-
paratory Commission shall apply provisionally pending their formal
adoption by the Authority in accordance with Part XI.

5. The Authority and its organs shall act in accordance with reso-
lution II of the Third United Nations Conference on the Law of the
Sea relating to preparatory investment and with decisions of the
Preparatory Committee taken pursuant to that resolution.

Article 309. Reservations and exceptions

No reservations or exceptions may be made to this Convention
unless expressly permitted by other articles of the this Convention.

Article 310. Declarations and statements

Article 309 does not preclude a State, when signing, ratifying or
acceding to this Convention, from making declarations or state-
ments, however tphrased or named, with a view, inter alia, to the
harmonization of its laws and regulations with the provisions of
this Convention, provided that such declarations or statements do
not p rt to exclude or to modify the legal effect of the provisions
of this Convention in their application to that State.

Article 311. Relation to other conventions and international agree-
ments

1. This Convention shall prevail, as between States Parties, over
the Geneva Conventions on the Law of the Sea of 29 April 1958.

2. This Convention shall not alter the rights and obligations of
States Parties which arise from other agreements compatible with
this Convention and which do not affect the enjoyment by other
States Parties of their rights or the performance of their obligations
under this Convention.

3. Two or more States Parties may conclude agreements modify-
ing or suspending the operation of provisions o%rteel;is Convention,
applicable solely to the relations between them, provided that such
agreements do not relate to a provision derogation from which is
incompatible with the effective execution of the object and purpose
of this Convention, and provided further that such agreements
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shall not affect the application of the basic principles embodied
herein, and that the provisions of such agreements do not affect the
enjoyment by other States Parties of their rights or the perform-
ance of their obligations under this Convention.

4. States Parties intending to conclude an agreement referred to
in paragraph 3 shall notify the other States Parties through the de-
positary of this Convention of their intention to conclude the agree-
ment and of the modification or suspension for which it provides.

5. This article does not affect international agreements expressly
permitted or preserved by other articles of this Convention.

6. States Parties agree that there shall be no amendments to the
basic principle relating to the common heritage of mankind set
forth in article 136 and that they shall not be party to any agree-
ment in derogation thereof.

Article 312. Amendment

1. After the expiry of a period of 10 years from the date of entry
into force of this Convention, a State Party may, by written com-
munication addressed to the Secretary-General of &e United Na-
tions, propose specific amendments to this Convention, other than
those relating to activities in the Area, and request the convening
of a conference to consider such proposed amendments. The Sec-
retary-General shall circulate such communication to all States
Parties. If, within 12 months from the date of the circulation of the
communication, not less than one half of the States Parties reply
favourably to the request, the Secretary-General shall convene the
conference.

2. The decision-making procedure applicable at the amendment
conference shall be the same as that applicable at the Third United
Nations Conference on the Law of the Sea unless otherwise decided
by the conference. The conference should make every effort to reach
agreement on any amendments by way of consensus and there
should be no voting on them until all efforts at consensus have
been exhausted.

Article 313. Amendment by simplified procedure

1. A State Party mzx, by written communication addressed to the
Secretary-General of the United Nations, propose an amendment to
this Convention, other than an amendment relating to activities in
the Area, to be adopted by the simplified procedure set forth in this
article without convening a conference. The Secretary-General shall
circulate the communication to all States Parties.

2. If, within a period of 12 months from the date of the circula-
tion of the communication, a State Party objects to the proposed
amendment or to the proposal for its adoption by the simplified
procedure, the amendment shall be considered rejected. The Sec-
retzlary-General shall immediately notify all States Parties accord-
ingly.

3. If, 12 months from the date of the circulation of the commu-
nication, no State Party has objected to the proposed amendment
or to the proposal for its adoption by the simplified procedure, the
proposed amendment shall be considered adopted. The Secretary-
General shall notify all States Parties that the proposed amend-
ment has been adopted.
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Article 314. Amendments to the provisions of this Convention relat-
ing exclusively to activities in the Area

1. A State Party may, by written communication addressed to the
Secretary-General of the Authority, propose an amendment to the
provisions of this Convention relating exclusively to activities in
the Area, including Annex VI, section 4. The Secretary-General
shall circulate such communication to all States Parties. The pro-
posed amendment shall be subject to approval by the Assembly fol-
lowing its approval by the Council. Representatives of States Par-
ties in those organs shall have full powers to consider and approve
the proposed amendment. The proposed amendment as approved
by the Council and the Assembly shall be considered adopted.

2. Before approving any amendment under paragraph 1, the
Council and the Assembly shall ensure that it ({)oes not prejudice
the system of exploration for and exploitation of the resources of
the Area, pending the Review Conference in accordance with article
155.

Article 315. Signature, ratification of, accession to and authentic
texts of amendments

1. Once adopted, amendments to this Convention shall be open
for signature by States Parties for 12 months from the date of
adoption, at United Nations Headquarters in New York, unless
otherwise provided in the amendment itself.

2. Articles 306, 307 and 320 apply to all amendments to this
Convention.

Article 316. Entry into force of amendments

1. Amendments to this Convention, other than those referred to
in paragraph 5, shall enter into force for the States Parties ratify-
ing or acceding to them on the thirtieth day following the deposit
of instruments of ratification or accession by two thirds of the
States Parties or by 60 States Parties, whichever is greater. Such
amendments shall not affect the enjoyment by other States Parties
of their rights or the performance of their obligations under this
Convention.

2. An amendment may provide that a larger number of ratifica-
tions or accessions shall be required for its entry into- force than
are required by this article.

3. For each State Party ratifying or acceding to an amendment
referred to in paragraph 1 after the deposit of the required number
of instruments of ratification or accession, the amendment shall
enter into force on the thirtieth day following the deposit of its in-
strument of ratification or accession.

4. A State which becomes a Party to this Convention after the
entry into force of an amendment in accordance with paragraph 1
shall, failing an expression of a different intention by that State:

d(a) b(ia considered as a Party to this Convention as so amend-
ed; an

(b) be considered as a Party to the unamended Convention
in relation to any State Party not bound by the amendment.

5. Any amendment relating exclusively to activities in the Area
and any amendment to Annex VI shall enter into force for all
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States Parties one year following the deposit of instruments of rati-
fication or accession by three fourths of the States Parties.

6. A State which becomes a Party to this Convention after the
entry into force of amendments in accordance with paragraph 5
shall be considered as a Party to this Convention as so amended.

Article 317. Denunciation

1. A State Party may, by written notification addressed to the
Secretary-General of the United Nations, denounce this Convention
and may indicate its reasons. Failure to indicate reasons shall not
affect the validity of the denunciation. The denunciation shall take
effect one year after the date of receipt of the notification, unless
the notification specifies a later date.

2. A State shall not be discharged by reason of the denunciation
from the financial and contractual obligations which accrued while
it was a Party to this Convention, nor shall the denunciation affect
any right, obligation or legal situation of that State created
through the execution of this Convention prior to its termination
for that State.

3. The denunciation shall not in any way affect the duty of any
State Party to fulfill any obligation embodied in this Convention to
which it would be subject under international law independently of
this Convention.

Article 318. Status of Annexes

The Annexes form an integral part of this Convention and, un-
-less expressly provided otherwise, a reference to this Convention or
to one of its Parts include a reference to the Annexes relating
thereto.

Article 319. Depositary

1. The Secretary-General of the United Nations shall be the de-
positary of this Convention and amendments thereto.
rzi sIllxl aJalddii:iou to his functions as depositary, the Secretary-Gen-
e :

(a) report to all States Parties, the Authority and competent
international organizations on issues of a general nature that
have arisen with respect to this Convention;

(b) notify the Authority of ratifications and formal confirma-
tions of and accessions to this Convention and amendments
thereto, as well as of denunciations of this Convention;

(c) notify States Parties of agreements in accordance with ar-
ticle 311, paragraph 4;

(d) circulate amendments adopted in accordance with this
Convention to States Parties for ratification or accession;

(e) convene necessary meetings of State Parties in accord-
ance with this Convention,

3. (a) The Secretary-General shall also transmit to the observes
referred to in article 156:

(i) reports referred to in paragraph 2(a);

(ii) notification referred to in paragraph 2(b) and (c); and

(iii) texts of amendments referred to in paragraph 2(d), for
their information.
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(b) The Secretary-General shall also invite those observers to
participate as observers at meetings of States Parties referred to in
paragraph 2(e).

Article 320. Authentic texts

The original of this Convention, of which the Arabic, Chinese,
English, French, Russian and Spanish texts are equally authentic,
shall, subject to article 305, paragraph 2, be deposited with the
Secretary-General of the United Nations.

IN WITNESS WHEREOF, the undersiixl)ed Plenipotentiaries,
being duly authorized thereto, have signed this Convention.

DSNE AT MONTEGO BAY, this tenth day of December, one
thousand nine hundred and eighty-two.

ANNEX 1. HIGHLY MIGRATORY SPECIES

1. Albacore tuna: Thunnus alalunga.

2. Bluefin tuna: Thunnus thynnus.

3. Bigeye tuna: Thunnus obesus.

4. Skipjack tuna: Katsuwonus pelamis.

5. Yellowfin tuna: Thunnus albacares.

6. Blackfin tuna: Thunnus atlanticus.

7. Little tuna: Euthynnus alletteratus; Euthynnus affinis.

8. Southern bluefin tuna: Thunnus maccoyii.

9. Frigate mackerel: Auxis thazard; Auxis rochei.

10. Pomfrets: Family Bramidae.

11. Marlins: Tetrapturus angustirostris; Tetrapturus belone;
Tetrapturus pfluegeri; Tetrapturus albidus; Tetrapturus audax;
Tetrapturus georgei; Makaira mazara; Makaira indica; Makaira
nigricans.

12. Sail-fishes: Istiophorus platypterus; Istiophorus albicans.

13. Swordfish: Xiphias gladius.

14. Sauries: Scomberesox saurus; Cololabis saira; Cololabis
adocetus; Scomberesox saurus scombroides.

15. Dolphin: Coryphaena hippurus; Coryphaena equiselis.

16. Oceanic sharks: Hexanchus griseus; Cetorhinus maximus;
Family Alopiidae; Rhincodon typus; Family Carcharhinidae; Fam-
ily Sphyrnidae; Family Isurida.

17. Cetaceans: Family Physeteridae; Family Balaenopteridae;
Family Balaenidae; Family Eschrichtiidae; Family Monodontidae;
Family Ziphiidae; Family Delphinidae.

ANNEX II. COMMISSION ON THE LIMITS OF THE CONTINENTAL SHELF
Article 1

In accordance with the provisions of article 76, a Commission on
the Limits of the Continental Shelf beyond 200 nautical miles shall
be established in conformity with the following articles.

Article 2

1. The Commission shall consist of 21 members who shall be ex-
perts in the field of geology, geophysics or hydrography, elected by
States Parties to this Convention from among their nationals, hav-
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ing due regard to the need to ensure equitable geographical rep-
resentation, who shall serve in their personal capacities.

2. The initial election shall be held as soon as possible but in any
case within 18 months after the date of entry into force of this Con-
vention. At least three months before the date of each election, the
Secretary-General of the United Nations shall address a letter to
the States Parties, inviting the submission of nominations, after
appropriate regional consultations, within three months. The Sec-
retary-General shall prepare a list in alphabetical order of all per-
sons thus nominated and shall submit it to all the States Parties.

3. Elections of the members of the Commission shall be held at
a meeting of States Parties convened by the Secretary-General at
United Nations Headquarters. At that meeting, for which two-
thirds of the States Parties shall constitute a-quorum, the persons
elected to the Commission shall be those nominees who obtain a
two-thirds majority of the votes of the representatives of States
Parties present and voting. Not less than members shall be
elected from each geographical region.

4. The members of the Commission shall be elected for a term
of five years. They shall be eligible for re-election.

5. The State Party which submitted the nomination of a member
of the Commission shall defray the expenses of that member while
in performance of Commission duties. The coastal State concerned
shall defray the expenses incurred in respect of the advice referred
to in article 3, p. ph 1(b), of this Annex. The secretariat of the
Commission shall be provided by the Secretary-General of the
United Nations.

Article 3

1. The functions of the Commission shall be:

(a) to consider the data and other material submitted by
coastal States concerning the outer limits of the continental
shelf in areas where those limits extend beyond 200 nautical
miles, and to make recommendations in accordance with arti-
cle 76 and the Statement of Understanding adopted on 29 Au-
gust 1980 by the Third United Nations Conference on the Law
of the Sea;

(b) to provide scientific and technical advice, if requested by
the coastal State concerned during the preparation of the data
referred to in subparagraph (a).

2. The Commission may co-operate, to the extent considered nec-
essary and useful, with the Intergovernmental Oceanographic Com-
mission of UNESCO, the International Hydrographic Organization
and other competent international organizations with a view to ex-
changing scientific and technical information which might be of as-
sistance in discharging the Commission’s responsibilities.

Article 4

Where a coastal State intends to establish, in accordance with ar-
ticle 76, the outer limits of its continental shelf beyond 200 nau-
tical miles, it shall submit particulars of such limits to the Com-
mission along with supporting scientific and technical data as soon

as possible but in any case within 10 years of the entry into force
of this Convention for that State. The Coastal State shall at the
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same time give the names of any Commission members who have
provided it with scientific and technical advice.

Article 5

Unless the Commission decides otherwise, the Commission shall
function by way of sub-commissions composed of seven members,
appointed in a balanced manner taking into account the specific
elements of each submission by a coastal State. Nationals of the
coastal State making the submission who are members of the Com-
mission and any Commission member who has assisted a coastal
State by providing scientific and technical advice with respect to
the delineation shall not be a member of the sub-commission deal-
ing with that submission but has the right to participate as a mem-
ber in the proceedings of the Commission concerning the said sub-
mission. The coastal State which has made a submission to the
Commission may send its representatives to participate in the rel-
evant proceedings without the right to vote.

Article 6

1. The sub-commission shall submit its recommendations to the
Commission.

2. Approval by the Commission of the recommendations of the
sub-commission shall be by a majority of two-thirds of Commission
members present and voting.

3. The recommendations of the Commission shall be submitted in
writing to the coastal State which made the submission and to the
Secretary-General of the United Nations.

Article 7

Coastal States shall establish the outer limits of the continental
shelf in conformity with the provisions of article 76, paragraph 8,
and in accordance with the appropriate national procedures.

Article 8

In the case of dis ment by the coastal State with the rec-
ommendations of the %ommission, the coastal State shall, within a
reasonable time, make a revised or new submission to the Commis-
sion.

Article 9

The actions of the Commission shall not grejudice matters relat-
ing to delimitation of boundaries between States with opposite or
adjacent coasts. '

ANNEX III. BASIC CONDITIONS OF PROSPECTING, EXPLORATION AND
EXPLOITATION

Article 1. Title to minerals

Title to minerals shall pass upon recovery in accordance with
this Convention.

Article 2. Prospecting
1. (a) The Authority shall encourage prospecting in the Area.
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(b) Prospecting shall be conducted only after the Authority has
received a satisfactory written undertaking that the proposed pros-
pector will comply with this Convention and the relevant rules,
regulations and procedures of the Authority concerning co-oper-
ation in the training programmes referred to in articles 143 and
144 and the protection of the marine environment, and will accept
verification by the Authority of compliance therewith. The proposed
prospector shall, at the same time, notify the Authority of the ap-
proximate area or areas in which prospecting is to be conducted.

(c) Prospecting may be conducted simultaneously by more than
one prospector in the same area or areas.

2. Prospecting shall not confer on the prospector any rights with
respect to resources. A prospector may, however, recover a reason-
able quantity of minerals to be used for testing.

Article 3. Exploration and exploitation

1. The Enterprise, States Parties, and the other entities referred
to in article 153, paragraph 2(b), may apply to the Authority for ap-
proval of plans of work for activities in the Area.

2. The Enterprise may apply with respect to any part of the
Area, but applications by others with respect to reserved areas are
subject to the additional requirements of article 9 of this Annex.

3. Exploration and exploitation shall be carried out only in areas
specified in plans of work referred to in article 153, paragraph 3,
and approved by the Authority in accordance with this Convention
and the relevant rules, regulations and procedures of the Author-
ity.

4. Every approved plan of work shall:

(a) be in conformity with this Convention and the rules, reg-
ulations and procedures of the Authority;

(b) provide for control by the Authority of activities in the
Area in accordance with article 153, paragraph 4;

(c) confer on the operator, in accordance with the rules, regu-
lations and procedures of the Authority, the exclusive right to
explore for and exploit the specified categories of resources in
the area covered by the plan of work. If, however, the applicant
presents for approval a plan of work covering only the stage of
exploration or the stage of exploitation, the approved plan of
work shall confer such exclusive right with respect to that
stage only.

5. Upon its approval by the Authority, every plan of work, except
those presented by the Enterprise, shall be in the form of a con-
tract concluded between the Authority and the applicant or appli-
cants.

Article 4. Qualifications of applicants

1. Applicants, other than the Enterprise, shall be qualified if they
have the nationality or control and sponsorship required by article
153, paragraph 2(b), and if they follow the procedures and meet the
qualification standards set forth in the rules, regulations and pro-
cedures of the Authority.

2. Except as provided in paragraph 6, such qualification stand-
ards shall relate to the financial and technical capabilities of the

i’
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applicant and his performance under any previous contracts with
the Authority.

3. Each applicant shall be sponsored by the State Party of which
it is a national unless the applicant has more than one nationality,
as in the case of a partnership or consortium of entities from sev-
eral States, in which event all States Parties involved shall sponsor
the application, or unless the applicant is effectively controlled by
another State Party or its nationals, in which even both States
Parties shall sponsor the application. The criteria and procedures
for implementation of the sponsorship requirements shall be set
forth in the rules, regulations and procedures of the Authority.

4. The sponsoring State or States shall, pursuant to article 139,
have the responsibility to ensure, within their legal systems that
a contractor so sponsored shall carry out activities in the Area in
conformity with the terms of its contract and its obligations under
this Convention. A sponsoring State shall not, however, be liable
for damage caused by any failure of a contractor sponsored by it
to comply with its obligations if that State Party has adopted laws
and regulations and taken administrative measures which are,
within the framework of its legal system, reasonably appropriate
for securing compliance by persons under its jurisdiction.

5. The procedures for assessing the qualifications of States Par-
téies which are applicants shall take into account their character as

tates.

6. The qualification standards shall require that every applicant,
without exception, shall as part of his application undertake:

(a) to accept as enforceable and comply with the applicable
obligations created by the provisions of li:'art X1, the rules, reg-
ulations and procedures of the Authority, the decisions of the
g}xl'gans of the Authority and terms of his contracts with the Au-

ority;

(b) to accept control by the authority of activities in the Area,
as authorized by this Convention;

(c) to provide the Authority with a written assurance that
his obligations under the contract will be fulfilled in good faith;

(d) to comply with the provisions on the transfer of tech-
nology set forth in article 5 of this Annex.

Article 5. Transfer of technology

1. When submitting a plan of work, every applicant shall make
available to the Authority a general description of the equipment
and methods to be used in carrying out activities in the Area, and
other relevant non-proprietary information about the characteris-
tics of such technology and information as to where such tech-
nology is available.

2. Every operator shall inform the Authority of revisions in the
description and information made available pursuant to paragraph
1 whenever a substantial technological change or innovation is in-
troduced.

3. Every contract for carrying out activities in the Area shall con-
tain the following undertakings by the contractor:

(a) to make available to the Enterprise on fair and reason-
able commercial terms and conditions, whenever the Authority
so requests, the technology which he uses in carrying out ac-

83-499 0 - 94 - 8
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tivities in the Area under the contract, which the contractor is
legally entitled to transfer. This shall be done by means of li-
censes or other appropriate arrangements which the contractor
shall negotiate with the Enterprise and which shall be set
forth in a specific agreement supplementary to the contract.
This undertaking may be invoked only if the Enterprise finds
that it is unable to obtain the same or equally efficient and
useful technology on the open market on fair and reasonable
commercial terms and conditions;

(b) to obtain a written assurance from the owner of any tech-
nology used in carrying out activities in the Area under the
contract, which is not generally available on the open market
and which is not covered by subparagraph (a), that the owner
will, whenever the Authority so requests, make that technology
available to the Enterprise under license or other appropriate
arrangements and on fair and reasonable commercial terms
and conditions, to the same extent as made available to the
contractor. If this assurance is not obtained, the technology in
question shall not be used by the contractor in carrying out ac-
tivities in the Area;

(c) to acquire from the owner by means of an enforceable
contract, upon the request of the Enber;l)]rise and if it is possible
to do so without substantial cost to the contractor, the legal
right to transfer to the Enterprise any technology used by the
contractor, in carrying out activities in the Area under the con-
tract, which the contractor is otherwise not legally entitled to
transfer and which is not generally available on the open mar-
ket. In cases where there is a substantial corporate relation-
ship between the contractor and the owner of the technology,
the closeness of this relationship and the degree of control or
influence shall be relevant to the determination whether all
feasible measures have been taken to acquire such a right. In
cases where the contractor exercises effective control over the
owner, failure to acquire from the owner the legal right shall
be considered relevant to the contractor’s qualification for any
subsequent application for approval of a plan of work;

(d) to facilitate, upon the request of the Enterprise, the ac-
quisition by the Enterprise of any technology covered by sub-
paragraph (b), under license or other appropriate arrange-
ments and on fair and reasonable commercial terms and condi-
tions, if the Enterprise decides to negotiate directly with the
owner of the technology;

(e) to take the same measures as are prescribed in subpara-
graphs (a), (b), (c) and (d) for the benefit of a developing State
or group of developing States which has applied for a contract
under article 9 of this Annex, provided that these measures
shall be limited to the exploitation of the part of the area pro-
posed by the contractor which has been reserved pursuant to
article 8 of this Annex and provided that activities under the
contract sought by the developing State or group of developing
States would not involve transfer of technology to a third State
or the nationals of a third State. The obligation under this pro-
vision shall only apply with respect to any given contractor
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where technology has not been requested by the Enterprise or
transferred by that contractor to the Enterprise.

4. Disputes concerning undertakings required by paragraph 3,
like other provisions of the contracts, shall be subject to compulsory
settlement in accordance with Part XI and, in cases of violation of
these undertakings, suspension to termination of the contract or
monetary penalties may be ordered in accordance with article 18
of this Annex. Disputes as to whether offers made by the contrac-
tors are within the range of fair and reasonable commercial terms
and conditions may be submitted by either party to binding com-
mercial arbitration in accordance with the UNCITRAL Arbitration
Rules or such other arbitration rules as may be prescribed in the
rules, regulations and procedures of the Authority. If the finding is
that the offer made by the contractor is not within the range of fair
and reasonable commercial terms and conditions, the contractor
shall be fgiven 45 days to revise his offer to bring in within the
range before the Authority takes any action in accordance with ar-
ticle 18 of this Annex.

5. If the Enterprise is unable to obtain on fair and reasonable
commercial terms and conditions appropriate technology to enable
it to commence in a timely manner the recovery and processing of
minerals from the Area, either the Council or the Assembly may
convene a group of State Parties composed of those which are en-
gaged in activities in the Area, those which have sponsored entities
which are engaged in activities in the Area and other State Parties
having access to such technology. This group shall consult together
and take effective measures to ensure that such technology is
made available to the Enterprise on fair and reasonable commer-
cial terms and conditions. Each such State Party shall take all fea-
sible measures to this end within its own legal system.

6. In the case of joint ventures with the Enterprise, transfer of
technology will be in accordance with the terms of the joint venture

ment.

7. The undertakings required by paragraph 3 shall be included
in each contract for the carrying out of activities in the Area until
10 years after the commencement of commercial groduction by the
Enterprise, and may be invoked during that period.

8. For the purposes of this article, “technology” means the spe-
cialized equipment and technical know-how, including manuals, de-
signs, operating instructions, training and technical advice and as-
sistance, necessary to assemble, maintain and operate a viable sys-
tem and the legal right to use these items for the purpose on a non-
exclusive basis.

Article 6. Approval of plans of work

1. Six months after the entry into force of this Convention, and
thereafter each fourth month, the Authority shall take up for con-
sideration proposed plans of work.

2. When considering an application for approval of a plan of work
in the form of a contract, the Authority s first ascertain wheth-
er:

(a) the applicant has complied with the procedures estab-
lished for applications in accordance with article 4 of this
Annex and has given the Authority the undertakings and as-
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surances required by that article. In cases of non-compliance
with these procedures or in the absence of any of these under-
takings and assurances, the applicant shall be given 45 days
to remedy these defects;

(b) the applicant possesses the requisite qualifications pro-
vided for in article 4 of this Annex.

3. All proposed plans of work shall be taken up in the order in
which they are received. The proposed plans of work shall comply
with and be governed by the relevant provisions of this Convention
and the rules, regulations and procedures of the Authority, includ-
ing those on operational requirements, financial contributions and
the undertakings concerning the transfer of technology. If the pro-
posed plans of work conform to these requirements, the Authority
shall approve them provided they are in accordance with the uni-
form and non-discriminatory requirements set forth in the rules,
regulations and procedures of the Authority, unless:

(a) part of all of the area covered by the proposed plan of
work is included in an approved plan of work or a previously
submitted proposed plan of work which has not yet been finally
acted on by the Authority;

(b) part or all of the area covered by the proposed plan of
work is disapproved by the Authority pursuant to article 162,
paragraph 2(x); or

(c) the proposed plan of work has been submitted or spon-
sored by a State Party which already holds:

(i) plans of work for exploration and exploitation of
polymetallic nodules in non-reserved areas that, together
with either part of the area covered by the application for
a plan of work, exceed in size 30 per cent of a circular area
of 400,000 square kilometers surrounding the centre of ei-
ther of the area covered by the proposed plan of work;

(ii) plans of work for the exploration and exploitation of
polymetallic nodules in non-reserved areas which, taken
together, constitute 2 percent of the total sea-bed area
which is not reserved or disapproved for exploitation pur-
suant to article 162, paragraph (2)(x).

4. For the purpose of the standard set forth in paragraph 3(c),
a plan of work submitted by a partnership or consortium shall be
counted on a pro rata basis among the sponsoring State Parties in-
volved in accordance with article 4, paragraph 3, of this Annex.
The Authority may approve plans of work covered by paragraph
3(c) if it determines that such approval would not permit a State
Party or entities sponsored by it to monopolize the conduct of ac-
tivities in the Area or to preclude other State Parties from activi-
ties in the Area.

5. Notwithstanding paragraph 3(a), after the end of the interim
period specified in article 151, paragraph 3, the Authority may
adopt by means of rules, regulations and procedures other proce-
dures and criteria consistent with this Convention for deciding
which applicants shall have plans of work approved in cases of se-
lection among applicants for a proposed area. These procedures and
criteria shall ensure approval of plans of work on an equitable and
non-discriminatory basis.
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Article 7. Selection among applicants for production authorizations

1. Six months after the entry into force of this Convention, and
thereafter each fourth month, the Authority shall take up for con-
sideration applications for production authorizations submitted
during the immediately preceding period. The Authority shall issue
the authorizations applied for if all such applications can be ap-
proved without exceeding the production limitation or contravening
the obligations of the Authority under a commodity agreement or
:lagrlangement to which it has become a party, as provided in article

2. When a selection must be made among applicants for produc-
tion authorizations because of the production limitation set forth in
article 151, paragraphs 2 to 7, or because of the obligations of the
Authority under a commodity agreement or arrangement to which
it has become a party, as provided for in article 151, paragraph 1,
the Authority shall make the selection on the basis of objective and
non-discriminatory standards set forth in its rules, regulations and
procedures.

3. In the application of paragraph 2, the Authority shall give pri-
ority to those applicants which: ,

(a) give better assurance of performance, taking into account
their financial and technical qualifications and their perform-
ance, if any, under previously approved plans of work;

(b) provide earlier prospective financial benefits to the Au-
thority, taking into account when commercial production is
scheduled to begin;

(¢) have already invested the most resources and effort in
prospecting or exploration.

4. Applicants which are not selected in any period shall have pri-
ority in subsequent periods until they receive a production author-
ization.

5. Selection shall be made taking into account the need to en-
hance opportunities for all States Parties, irrespective of their so-
cial and economic systems or geographical locations so as to avoid
discrimination against any State or system, to participate in activi-
ties in the Area and to prevent monopolization of those activities.

6. Whenever fewer reserved areas than non-reserved areas are
under exploitation, applications for production authorizations with
respect to reserved areas shall have priority.

7. The decisions referred to in this article shall be taken as soon
as possible after the close of each period.

Article 8. Reservation of areas

Each application, other than those submitted by the Enterprise
or by any other entities for reserved areas, shall cover a total area,
which need not be a single continuous area, sufficiently large and
of sufficient estimated commercial value to allow two mining oper-
ations. The applicant shall indicate the co-ordinates dividing the
area into two parts of equal estimated commercial value and sub-
mit all the data obtained by him with respect to both parts. With-
out prejudice to the powers of the Authority pursuant to article 17
of this Annex, the data to be submitted concerning polymetallic
nodules shall relate to mapping, sampling, the abundance of nod-
ules, and their metal content. Within 45 days of receiving such
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data, the Authority shall designate which part is to be reserved
solely for the conduct of activities by the Authority through the En-
terprise or in association with developing States. This designation
may be deferred for a fuirther period of 45 days if the Authority re-
quests an independent expert to assess whether all data required
by this article has been submitted. The area designated shall be-
come a reserved area as soon as the plan of work for the non-re-
served area is approved and the contract is signed.

Article 9. Activities in reserved areas

1. The Enterprise shall be given an opportunity to decide wheth-
er it intends to carry out activities in each reserved area. This deci-
sion may be taken at any time, unless a notification pursuant to
paragraph 4 is received by the Authority, in which event the Enter-
prise shall take its decision within a reasonable time. The Enter-
prise may decide to exploit such areas in joint ventures with the
interested State or entity.

2. The Enterprise may conclude contracts for the execution of
part of its activities in accordance with Annex IV, article 12. It may
also enter into joint ventures for the conduct of such activities with
any entities which are eligible to carry out activities in the Area
pursuant to article 153, paragraph 2(b). When considering such
joint ventures, the Enterprise shall offer to States Parties which
are developing States and their nationals the opportunity of effec-
tive participation.

3. The Authority may prescribe, in its rules, regulations and pro-
cedures substantive and procedural requirements and conditions
with respect to such contracts and joint ventures.

4. Any State Party which is a developing State or any natural
or juridical person sponsored by it and effectively controlled by it
or by other developing State which is a qualified applicant, or any
group of the foregoing, may notify the Authority that it wishes to
submit a plan of work pursuant to article 6 of this Annex with re-
spect to a reserved area. The plan of work shall be considered if
the Enterprise decides, pursuant to paragraph 1, that it does not
intend to carry out activities in that area.

Article 10. Preference and priority among applicants

An operator who has an approved plan of work for exploration
only, as provided in article 3, paragraph 4(c), of this Annex shall
have a preference and a priority among applicants for a plan of
work covering exploitation of the same area and resources. How-
ever, such preference or priority may be withdrawn if the opera-
tor’s performance has not been satisfactory.

Article 11. Joint arrangements

1. Contracts may provide for joint arrangements between the
contractor and the Authority through the Enterprise, in the form
of joint ventures or production sharing, as well as any other form
of joint arrangement, which shall have the same protection against
revision, suspension or termination as contracts with the Author-
ity.

1
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2. Contractors entering into such joint arrangements with the
Enterprise may receive financial incentives as provided for in arti-
cle 13 of this Annex.

3. Partners in joint ventures with the Enterprise shall be liable
for the payments required by article 13 of this Annex to the extent
of their share in the joint ventures, subject to financial incentives
as provided for in that article.

Article 12. Activities carried out by the Enterprise

1. Activities in the Area carried out by the Enterprise pursuant
to article 153, paragraph 2(a), shall be governed by Part XI, the
rules, regulations and procedures of the Authority and its relevant
decisions.

2. Any plan of work submitted by the Enterprise shall be accom-
panied by evidence supporting its financial and technical capabili-
ties.

Article 13. Financial terms of contracts

1. In adopting rules, regulations and procedures concerning the
financial terms of a contract between the Authority and the entities
referred to in article 153, paragraph 2(b), and in negotiating those
financial terms in accordance with Part XI and those rules, regula-
tions and procedures, the Authority shall be guided by the follow-
ing objectives:

(a) to ensure optimum revenues for the Authority from the
proceeds of commercial production;

(b) to attract investments and technology to the exploration
and exploitation of the Area;

(c) to ensure equality of financial treatment and comparable
financial obligations for contractors;

(d) to provide incentives on a uniform and non-discrimina-
tory basis for contractors to undertake joint arrangements with
the Enterprise and developing States or their nationals, to
stimulate the transfer of technology thereto, and to train the
personnel of the Authority and of developing States;

(e) to enable the Enterprise to engage in sea-bed mining ef-
fectively at the same time as the entities referred to in article
153, paragraph 2(b); and

(f) to ensure that , as a result of the financial incentives pro-
vided to contractors under paragraph 14, under the terms of
contracts reviewed in accordance with article 19 of this Annex
or under the provisions of article 11 of this Annex with respect
to joint ventures, contractors are not subsidized with respect to
land-based miners.

2. A fee shall be levied for the administrative cost of processing
an application for approval of a plan of work in the form of a con-
tract and shall be fixed at an amount of $US 500,000 per applica-
tion. The amount of the fee shall be reviewed from time to time by
the Council in order to ensure that it covers the administrative cost
incurred. If such administrative cost incurred by the Authority in
processing an application is less than the fixed amount, the Au-
thority shall refund the difference to the applicant.

3. A contractor shall pay an annual fixed fee of $US 1 million
from the date of entry into force of the contract. If the approved
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date of commencement of commercial production is postponed be-
cause of a delay in issuing the production authorization, in accord-
ance with article 151, the annual fixed fee shall be waived for the
period of postponement. From the date of commencement of com-
mercial production, the contractor shall pay either the production
charge or the annual fixed fee, whichever is greater.

4. Within a year of the date of commencement of commercial pro-
duction, in conformity with paragraph 3, a contractor shall choose
to make his financial contribution to the Authority by either:

(a) paying a production charge only; or

(b) paying a combination of a production charge and a share
of net proceeds.

5. (a) If a contractor chooses to make his financial contribution
to the Authority by paying a production charge only, it shall be
fixed at a percentage of the market value of the processed metals
produced from the polymetallic nodules recovered from the area
covered by the contract. This percentage shall be fixed as follows:

(i) years 1-10 of commercial production—b5 per cent

(ii) years 11 to the end of commercial production—12 per
cent

(b) The said market value shall be the product of the quantity
of the processed metals produced from the polymetallic nodules ex-
tracted from the area covered by the contract and the average price
for those metals during the relevant accounting year, as defined in
paragraphs 7 and 8. )

6. If a contractor chooses to make his financial contribution to
the Authority by paying a combination of a production charge and
la share of net proceeds, such payments shall be determined as fol-

OWS: :
' (a) The production charge shall be fixed at a percentage of

the market value, determined in accordance with subpara-
graph (b), of the processed metals produced from the
polymetallic nodules recovered from the area covered by the
contract. This percentage shall be fixed as follows:
(i) first period of commercial production—2 per cent
(ii) second period of commercial production—4 per cent
If, in the second period of commercial production, as defined in sub-
paragraph (d), the return on investment in any accounting year as
defined in subparagraph (m) falls below 15 per cent as a result of
the payment of the production charge at 4 per cent, the production
charge shall be 2 per cent instead of 4 per cent in that accounting
year.

(b) The said market value shall be the product of the quan-
tity of the processed metals produced from the polymetallic
nodules recovered from the area covered by the contract and
the average price for those metals during the relevant account-
ing year as defined in paragraphs 7 and 8.

(c) (i) The Authority’s share of net proceeds shall be taken
out of that portion of the contractor’s net proceeds which is at-
tributable to the mining of the resources of the area covered
by ghe contract, referred to hereinafter as attributable net pro-
ceeds.

&
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(ii) The Authority’s share of attributable net proceeds shall
::hggltilermined in accordance with the following incremental
e:

Share of the autharity (in percent)

Portion of attributable net proceeds First period of  Second period of
commercial pro-  commercial pro-
ducticn duction

That portion representing a retum on investment which is greater than 0 per cent, but

less than 10 percent 35 40
That porticn representing a return on investment which is 10 percent or greater, but less

than 20 per cent 425 50
That portion representing 3 retum on investment which is 20 per cent or greater ............. 50 70

(d) (i) The first period of commercial production referred to
in subparagraphs (a) and (c) shall commence in the first ac-
counting year of commercial production and terminate in the
accounting year in which the contractor’s development costs
with interest on the unrecovered portion thereof are fully re-
covered by his cash surplus, as follows: In the first accounting
year during which development costs are incurred, unrecovered
development costs shall equal the development costs less cash
surplus in that year. In each subsequent accounting year, un-
recovered development costs shall equal the unrecovered devel-
opment costs at the end of the preceding accounting year, plus
interest thereon at the rate of 10 per cent per annum, plus de-
velopment costs incurred in the current accounting year and
less contractor’s cash surplus in the current accounting year.
The accounting year in which unrecovered development costs
become zero for the first time shall be the accounting year in
which the contractor’s development costs with interest on the
unrecovered portion thereof are fully recovered by his cash sur-
plus. The contractor’s cash surplus in any accounting year
shall be his gross proceeds less his operating costs and less his
payments to the Authority under subparagraph (c).

(ii) The second period of commercial production shall com-
mence in the accounting year following the termination of the
first period of commercial production and shall continue until
the end of the contract.

(e) “Attributable net proceeds” means the product of the con-
tractor’s net proceeds and the ratio of the development costs in
the mining sector to the contractor’s development costs. If the
contractor engages in mining, transporting polymetallic nod-
ules and production primarily of three processed metals, name-
ly, cobalt, copper and nickel, the amount of attributable net
proceeds shall not be less than 25 percent of the contractor’s
net proceeds. Subject to subparagraph (n), in all other cases,
including those where the contractor engages in mining, trans-
porting polymetallic nodules, and production primarily of four
processed metals, namely, cobalt, copper, manganese and nick-
el, the Authority may, in its rules, regulations and procedures,
prescribe appropriate floors which shall bear the same rela-
tionship to each case as the 25 percent floor does to the three-
metal case.
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(f) “Contractor’s net proceeds” means the contractor’s gross
proceeds less his operating costs and less the recovery of his
development costs as set out in subparagraph (j).

(g) (i) If the contractor engages in mining, transporting
polymetallic nodules and production of processed metals, “con-
tractor’s gross proceeds” means the gross revenues from the
sale of the processed metals and any other monies deemed rea-
sonably attributable to operations under the contract in accord-
ance with the financial rules, regulations and procedures of the
Authority.

(ii) In all cases other than those specified in subparagraphs
(g)(d) and (n)(iii), “contractor’s gross proceeds” means the gross
revenues from the sale of the semi-processed metals from the
polymetallic nodules recovered from the area covered by the
contract, and any other monies deemed reasonably attributable
to operations under the contract in accordance with the finan-
cial rules, regulations and procedures of the Authority.

(h) “Contractor’s development costs” means:

(i) all expenditures incurred prior to the commencement
of commercial fprocedures which are directly related to the
development of the productive capacity of the area covered
by the contract and the activities related thereto for oper-
ations under the contract in all cases other than that spec-
ified in subparagraph (n), in conformity with generally rec-
ognized accounting principles, including, inter alia, costs of
machinery, equipment, ships, processing plant, construc-
tion, buildings, land, roads, prospecting and exploration of
the area covered by the contract, research and develop-
ment, interest, required leases, licences and fees; and

(ii) expenditures similar to those set forth in (i) above in-
curred subsequent to the commencement of commercial
production and necessary to carry out the plan of work, ex-
cept those charFeable to operating costs.

(i) The proceeds from the disposal of capital assets and the
market value of those capital assets which are no longer re-
qllmlai:ifd for operations under the contract and which are not sold
8 be deducted from the contractor’s development costs dur-
ing the relevant accounting year. When these deductions ex-
ceed the contractor’s development costs the excess shall be
added to the contractor’s gross proceeds.

(5> The contractor’s development costs incurred prior to the
commencement of commercial production referred to in sub-
paragraphs (h)i) and (n)(iv) shall be recovered in 10 equal an-
nual instalments from the date of commencement of commer-
cial production. The contractor’s development costs incurred
subsequent to the commencement of commercial production re-
ferred to in subparagraphs (h)(ii) and (n)(iv) shall be recovered
in 10 or fewer equal annual instalments so as to ensure their
complete recovery by the end of the contract.

(k) “Contractor’s operating costs” means all expenditures in-
curred after the commencement of commercial production in
the operation of the productive capacity of the area covered by
the contract and the activities relateg thereto for operations
under the contract, in conformity with generally recognized ac-
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counting principles, includin%, inter alia, the annual fixed fee
or the production charge, whichever is greater, expenditures
for wages, salaries, employee benefits, materials, services,
transporting, processing and marketing costs, interest, utili-
ties, preservation of the marine environment, overhead and ad-
ministrative costs specifically related to operations under the
contract, and any net operating losses carried forward or back-
ward as specified herein. Net operating losses may be carried
forward for two consecutive years except in the last two years
of the contract in which case they may be carried backward to
the two preceding years.

() If the contractor engages in mining, transporting of
polymetallic nodules, and production of processed and semi-
processed metals, “development costs of the mining sector”
means the portion of the contractor’s development costs which
is directly related to the mining of the resources of the area
covered by the contract, in conformity with generally recog-
nized accounting principles, and the financial rules, regulations
and procedures of the Authority, including, inter alia, applica-
tion fee, annual fixed fee and, where applicable, costs of

-prospecting and exploration of the area covered by the con-

tract, and a portion of research and development costs.

(m) “Return on investment” in any accounting year means
the ratio of attributable net proceeds in that year to the devel-
opment costs of the mining sector. For the purpose of comput-
ing this ratio the development costs of the mining sector shall
include expenditures on new or replacement equipment in the
mining sector less the original cost of the equipment replaced.

(n) If the contractor engages in mining only:

(i) “attributable net proceeds” means the whole of the
contractor’s net proceeds;

(ii) “contractor’s net proceeds” shall be as defined in sub-
paragraph (f);

(iii) “contractor’s gross proceeds” means the gross reve-
nues from the sale of the polymetallic nodules, and any
other monies deemed reasonably attributable to operations
under the contract in accordance with the financial rules,
regulations and procedures of the Authority;

(iv) “contractor’s development costs” means all expendi-
tures incurred prior to the commencement of commercial
production as set forth in subparagraph (h)Xi), and all ex-
penditures incurred subsequent to the commencement of
commercial production as set forth in subparagraph (h)(ii),
which are directly related to the mining of the resources
of the area covered by the contract, in conformity with gen-
erally recognized accounting princi,Ples;

(v) “contractor’s operating costs” means the contractor’s
operating costs as in subparagraph (k) which are directly
related to the mining of the resources of the area covered
by the contract in conformity with generally recognized ac-
counting principles;

(vi) “return on investment” in any accounting year
means the ratio of the contractor’s net proceeds in that
year to the contractor’s development costs. For the purpose
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of computing this ratio, the contractor’s development costs
shall include expenditures on new or replacement equip-
ment less the original cost of the equipment replaced.

(o) The costs referred to in subparagraphs (h), (k), () and (n)
in respect of interest paid by the contractor shall be allowed
to the extent that, in all the circumstances, the Authority ap-
proves, pursuant to article 4, paragraph 1, of this Annex, the
debt-equity ratio and the rates of interest as reasonable, hav-
ing regard to existing commercial practice.

(p) The costs referred to in this tparag’raph shall not be inter-
preted as including payments of corporate income taxes or
similar charges levied by States in respect of the operations of
the contractor. :

7. (a) “Processed metals”, referred to in paragraphs 5 and 6,
means the metals in the most basic form in which they are cus-
tomarily traded on international terminal markets. For this pur-
pose, the Authority shall specify, in its financial rules, regulations
and procedures, the relevant international terminal market. For
the metals which are not traded on such markets, “processed met-
als” means the metals in the most basic form in which they are
customarily traded in representative arm’s length transactions.

(b) If the Authority cannot otherwise determine the quantity of
the processed metals produced from the polymetallic nodules recov-
ered from the area covered by the contract referred to in para-
graphs 5(b) and 6(b), the quantity shall be determined on the basis
of the metal content of the nodules, processing recovery efficiency
and other relevant factors, in accordance with the rules, regula-
tions and procedures of the Authority and in conformity with gen-
erally recognized accounting principles.

8. If an international terminal market provides a representative
pricing mechanism for processed metals, polymetallic nodules and
semi-processed metals from the nodules, the average price on that
market shall be used. In all other cases, the Authority shall, after
consulting the contractor, determine a fair price for the said prod-
ucts in accordance with paragraph 9.

9. (a) All costs, expenditures, proceeds and revenues and all de-
terminations of price and value referred to in this article shall be
the result of free market or arm’s length transactions. In the ab-
sence thereof, they shall be determined by the Authority, after con-
sulting the contractor, as though they were the result of free mar-
ket or arm’s length transactions, taking into account relevant
transactions in other markets.

(b) In order to ensure compliance with and enforcement of the
provisions of this paragraph, the Authority shall be guided by the
principles adopted for, andp the interpretation given to, arm’s length
transactions by the Commission on Transnational Corporations of
the United Nations, the Group of Experts on Tax Treaties between
Developing and Developed Countries and other international orga-
nizations, and shall, in its rules, regulations and procedures, speci-
fy uniform and internationally acceptable accounting rules and pro-
cedures, and the means of selection by the contractor of certified
independent accountants acceptable to the Authority for the pur-
pose of carrying out auditing in compliance with those rules, regu-
lations and procedures.
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10. The contractor shall make available to the accountants, in ac-
cordance with the financial rules, regulations and procedures of the
Authority, such financial data as are required to determine compli-
ance with this article.

11. All costs, expenditures, proceeds and revenues, and all prices
and values referred to in this article, shall be determined in accord-
ance with generally recognized accounting principles and the finan-
cial rules, regulations and procedures of the Authority.

12. Payments to the Authority under paragraphs 5 and 6 shall
be made in freely usable currencies or currencies which are freely
available and effectively usable on the major foreign exchange mar-
kets or, at the contractor’s option, in the equivalents of processed
metals at market value. The market value shall be determined in
accordance with paragraph 5(b). The freely usable currencies and
currencies which are freely available and effectively usable on the
major foreign exchange markets shall be defined in the rules, regu-
lations and procedures of the Authority in accordance with prevail-
ing international monetary practice.

13. All financial obligations of the contractor to the Authority, as
well as all his fees, costs, expenditures, proceeds and revenues re-
ferred to in this article, shall be adjusted by expressing them in
constant terms relative to be a base year.

14. The Authority may, taking into account any recommenda-
tions of the Economic Planning Commission and the Legal and
Technical Commission, adopt rules, regulations and procedures
that provide for incentives, on a uniform and non-discriminatory
basis, to contractors to further the objectives set out in paragraph
1

15. In the event of a dispute between the Authority and a con-
tractor over the interpretation or application of the financial terms
of a contract, either party may submit the dispute to binding com-
mercial arbitration, unless both parties agree to settle the dispute
by other means, in accordance with article 188, paragraph 2.

Article 14. Transfer of data

1. The operator shall transfer to the Authority, in accordance
with its rules, regulations and procedures and the terms and condi-
tions of the plan of work, at time intervals determined by the Au-
thority all data which are both necessary for and relevant to the
effective exercise of the powers and functions of the principal or-
ganls{ of the Authority in respect of the area covered by the plan of
work.

2. Transferred data in respect of the area covered by the plan of
work, deemed proprietary, may only be used for the purposes set
forth in this article. Data necessary for the formulation by the Au-
thority of rules, regulations and procedures concerning protection
of the marine environment and safety, other than equipment de-
sign data, shall not be deemed proprietary.

3. Data transferred to the Authority by prospectors, applicants
for contracts or contractors, deemed proprietary, shall not be dis-
closed by the Authority to the Enterprise or to anyone external to
the Authority, but data on the reserved areas may be disclosed to
the Enterprise. Such data transferred by such persons to the En-
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terprise shall not be disclosed by the Enterprise to the Authority
or to anyone external to the Authority.

Article 15. Training programmes

The contractor shall draw up practical programmes for the train-
ing of personnel of the Authority and developing States, including
the cgari:icipation of such personnel in all activities in the Area
which are covered by the contract, in accordance with article 144,
paragraph 2.

Article 16. Exclusive right to explore and exploit

The Authority shall, pursuant to Part XI and its rules, regula-
tions and procedures, accord the'o({.\erator the exclusive right to ex-
plore and exploit the area covered by the plan of work in respect
of a specified category of resources and shall ensure that no other
entity operates in the same area for a different category of re-
sources in a manner which might interfere with the operations of
the operator. The operator shall have security of tenure in accord-
ance with article 153, paragraph 6.

Article 17. Rules, Regulations and Procedures of the Authority

1. The Authority shall adopt and uniformly zz})ply rules, regula-
tions and procedures in accordance with article 160, paragraph
2(f)(ii), and article 162, ll))aragraph 2(o)(ii), for the exercise of its
functions as set forth in Part XI on, inter alia, the following mat-
ters:
(a) administrative procedures relating to prospecting, explo-
ration and exploitation in the Area;
(b) operations:

(i) size of area;

(ii) duration of operations;

(iii) performance requirements including assurances pur-

suant to article 4, paragraph 6(c), of this Annex;

(iv) categories of resources;

(v) renunciation of areas;

(vi) progress reports;

(vii) submission of data;

(viii) inspection and supervision of operations;

(ix) prevention of interference with other activities in the

marine environment; ,
(x) transfer of rights and obligations by a contractor;

(xi) procedures for transfer of technology to developing

States in accordance with article 144 and for their direct
participation;

(xii) mining standards and practices, including those re-

: latin%lto operational safety, conservation of the resources
and the protection of the marine environment;

(xiii) definition of commercial production;

(xiv) qualification standards for applicants;

(c) financial matters: .

(i) establishment of uniform and non-discriminatory cost-
ing and accounting rules and the method of selection of
auditors;

(ii) apportionment of proceeds of operations;

£}
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(iii) the incentives referred to in article 13 to this Annex;

(d) implementation of decisions taken pursuant to article
151, paragraph 10, and article 164, paragraph 2(d).

2. Rules, regulations and procedures on the following items shall
fully reflect the objective criteria set out below:

(a) Size of areas: The Authority shall determine the appro-
priate size of areas for exploration which may be up to twice
as large as those for exploitation in order to permit:intensive
exploration operations. The size of area shall be calculated to
satisfy the requirements of article 8 of this Annex on reserva-
tion of areas as well as stated production requirements consist-
ent with article 151 in accordance with the terms of the con-
tract taking into account the state of the art of technology then
available for sea-bed mining and the relevant physical charac-
teristics of the areas. Areas shall be neither smaller nor larger
than are necessary to satisfy this objective.

(b) Duration of operations:

(i) ProsYecting shall be without time-limit;

(ii) Exploration should be of sufficient duration to permit
a thorough survey of the specific area, the design and con-
struction of mining equipment for the area and the design
and construction of small and medium-size processing
plants for the purpose of testing mining and processing
systems;

(iii) The duration of exploitation should be related to the
economic life of the mining project, taking into consider-
ation such factors as the depletion of the ore, the useful
life of mining equipment and processing facilities and com-
mercial viability. Exploitation should be of sufficient dura-
tion to permit commercial extraction of minerals of the
area and should include a reasonable time period for con-
struction of commercial-scale mining and processing sys-
tems, during which period commercial production should
not be uired. The total duration of exgloitation, how-
ever, should also be short enough to give the Authority an
opportunity to amend the terms and conditions of the plan
of work at the time it considers renewal in accordance with
rules, regulations and procedures which it has adopted
subsequent to approving the plan of work.

(c) Performance uirements: The Authority shall require
that during the exploration stage periodic expenditures be
made by the operator which are reasonably related to the size
of the area covered by the plan of work and the expenditures
which would be expected of a bona fide operator who intended
to bring the area into commercial production within the time-
limits established by the Authority. The required expenditures
should not be established at a level which would discourage

rospective operators with less costly technology than is preva-
ently in use. The Authority shall establish a maximum time
interval, after the exploration stage is completed and the ex-
ploitation stage begins, to achieve commercial production. To
determine this interval, the Authority should take into consid-
eration that construction of large-scale mining and processing
systems cannot be initiated until after the termination of the
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exploration stage and the commencement of the exploitation
stage. Accordingly, the interval to bring an area into commer-
cial production should take into account the time necessary for
this construction after the completion of the exploration stage
and reasonable allowance should be made for unavoidable
delays in the construction schedule. Once commercial produc-
tion is achieved, the Authority shall within reasonable limits
and taking into consideration all relevant factors require the
operator to maintain commercial production throughout the pe-
riod of the plan of work.

(d) Categories of resources: In determining the category of
resources in respect of which a plan of work may be approved,
the Authority shall give emphasis inter alia to the following
characteristics:

(i) that certain resources require the use of similar min-
ing methods; and

(ii) that some resources can be developed simultaneously
without undue interference between operators developing
different resources in the same area.

Nothing in this subparagraph shall preclude the Authority from
anroving a plan of work with respect to more than one category
of resources in the same area to the same applicant.

(e) Renunciation of areas: The operator shall have the right
at any time to renounce without penalty the whole or part of
his rights in the area covered by a plan of work.

~ (P) Protection of the marine environment: Rules, regulations
and procedures shall be drawn up in order to secure effective
protection of the marine environment from harmful effects di-
rectly resulting from activities in the Area or from shipboard
processing immediately above a mine site of minerals derived
from that mine site, taking into account the extent to which
such harmful effects may directly result from drilling, dredg-
ing, coring and excavation and from disposal, dumping and dis-
charge into the marine environment of sediment, wastes or
other effluents.

(g) Commercial production: Commercial production shall be
deemed to have begun if an operator engages in sustained
large-scale recovery operations which yield a quantity of mate-
rials sufficient to indicate clearly that the principal purpose is
large-scale production rather than production intended for in-
ﬁil;lation gathering, analysis or the testing of equipment or
plant.

Article 18. Penalties

1. A contractor’s rights under the contract may be suspended or
terminated only in the following cases:

(a) if, in spite of warnings by the Authority, the contractor
has conducted his activities in such a way as to result in seri-
ous, persistent and wilful violations of the fundamental terms
of the contract, Part XI and the rules, regulations and proce-
dures of the Authority; or

(b) if the contractor has failed to comply with a final binding
decision of the dispute settlement body applicable to him.
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2. In the case of any violation of the contract not covered by
pa.raﬁraph 1(a), or in lieu of suspension or termination under para-
graph 1(a), the Authority may impose upon the contractor mone-
tary ;Eenalties proportionate to the seriousness of the violation.

3. Except for emergency orders under article 162, paragraph
2(w), the Authority may not execute a decision involving monetary
penalties, suspension or termination until the contractor has been
accorded a reasonable opportunity to exhaust the judicial remedies
available to him pursuant to Part XI, section 5.

Article 19. Revision of contract

1. When circumstances have arisen or are likely to arise which,
in the opinion of either party, would render the contract inequi-
table or make it impracticable or impossible to achieve the objec-
tives set out in the contract or in Party XI, the parties shall enter
into negotiations to revise it accordingly.

2. Any contract entered into in accordance with article 153, para-
graph 3, may be revised only with the consent of the parties.

Article 20. Transfer of rights and obligations

The rights and obligations arising under a contract may be trans-
ferred only with the consent of the Authority, and in accordance
with its rules, regulations and procedures. The Authority shall not
unreasonably withhold consent to the transfer if the proposed
transferee is in all respects a qualified applicant and assumes all
of the obligations of the transfer and if the transfer does not confer
to the transferee a plan of work, the approval of which would be
forbidden, by article 6, paragraph 3(c), of this Annex.

Article 21. Applicable law

1. The contract shall be governed by the terms of the contract,
the rules, regulations and procedures of the Authority, Part XI and
other rules of international law not incompatible with this Conven-
tion.

2. Any final decision rendered by a court or tribunal having juris-
diction under this Convention relating to the rights and obligations
of the Authority and of the contractor shall be enforceable in the
territory of each State Party.

3. No State Party may impose conditions on a contractor that are
inconsistent with Part XI. However, the application by a State
Party to contractors sponsored by it, or to ships flying its flag, of
environmental or other laws and regulations more stringent than
those in the rules, regulations and procedure of the Authority
adopted pursuant to article 17, paragraph 2(f), of this Annex shall
not be deemed inconsistent with Part XI.

Article 22. Responsibility

The contractor shall have responsibility or liability for any dam-
age arising out of wrongful acts in the conduct of its operation, ac-
count being take of contributory acts or omissions by the Authority.
Similiary, the Authority-shall have responsibility or liability for
any damage arising out of wrongful acts in the exercise of its pow-
ers and functions, including violations under article 168, paragraph
2, account being taken of contributory acts or omission by the con-
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tractor. Liability in every case shall be for the actual amount of
damage.

ANNEX IV. STATUTE OF THE ENTERPRISE

Article 1. Purposes

1. The Enterprise is the organ of the Authority which shall carry
out activities in the Area directly, pursuant to article 153, para-
graph 2(a), as well as the transporting, processing and marketing
of minerals recovered from the Area.

2. In carrying out its purposes and in the exercise of its func-
tions, the Enterprise shall act in accordance with this Convention
and the rules, regulations and procedures of the Authority.

3. In developing the resources of the Area pursuant to paragraph
1, the Enterprise shall, subject to this Convention, operate in ac-
cordance with sound commercial principles.

Article 2. Relationship to the Authority

1. Pursuant to article 170, the Enterprise shall act in accordance
gith tﬁe general policies of the Assembly and the directives of the

ouncil.

2. Subject to paragraph 1, the Enterprise shall enjoy autonomy
in the conduct of its operations.

3. Nothing in this Convention shall make the Enterprise liable
for the acts or obligations of the Authority, or make the Authority
liable for the acts or obligations of the Enterprise.

Article 3. Limitation of liability

Without prejudice to article 11, paragraph 3, of this Annex, no
member of the Authority shall be liable by reason only of its mem-
bership for the acts or obligations of the Enterprise.

Article 4. Structure

The Enterprise shall have a Governing Board, a Director-General
and the staff necessary for the exercise of its functions.

Article 5. Governing Board .

1. The Governing Board shall be composed of 15 members elected
by the Assembly in accordance with article 160, paragraph 2(c). In
the election of the members of the Board, due regard shall be paid
to the principle of equitable geographical distribution. In submit-
ting nominations of candidates for election to the Board, members
of the Authority shall bear in mind the need to nominate can-
didates of the highest standard of competence, with qualifications
in relevant fields, so as to ensure the viability and success of the
Enterprise.

2. Members of the Board shall be elected for four years and may
be re-elected; and due regard shall be paid to the principle of rota-
tion of membership.

3. Members of the Board shall continue in office until their suc-
cessors are elected. If the office of a member of the Board becomes
vacant, the Assembly shall, in accordance with article 160, para-
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graph 2(c), elect a new member for the remainder of his prede-
cessor’s terms.

4, Members of the Board shall act in their personal capacity. In
the performance of their duties they shall not seek or receive in-
structions from any government or from any other source. Each
member of the Authority shall respect the independent character
of the members of the Board and shall refrain from all attempts
to influence any of them in the discharge of their duties.

5. Each member of the Board shall receive remuneration to be
paid out of the funds of the Enterprise. The amount of remunera-
tion shall be fixed by the Assembly, upon the recommendation of
the Council.

6. The Board shall normally function at the principal office of the
Enterprise and shall meet as often as the business of the Enter-
prise may require.

7. Two-thirds of the members of the Board shall constitute a
quorum.

8. Each member of the Board shall have one vote. All matters be-
fore the Board shall be decided by a majority of its members. If a
member has a conflict of interest on a matter before the Board he
shall refrain from voting on that matter.

9. Any member of the Authority may ask the Board for informa-
tion in respect of its operations which particularly affect that mem-
ber. The Board shall endeavour to provide such information.

Article 6. Powers and functions of the Governing Board

The Governing Board shall direct the operations of the Enter-
prise. Subject to this Convention, the Governing Board shall exer-
cise the powers necessary to fulfill the purposes of the Enterprise,
including powers:

(a) to elect a Chairman from among its members;

(b) to adopt its rules of procedure;

(c) to draw up and submit formal written plans of work to
the Council in accordance with article 153, paragraph 3, and
article 162, paragraph 2(j);

(d) to develop plans of work and programmers for carrying
out the activities specified in article 170;

(e) to prepare and submit to the Council applications for pro-
duction authorizations in accordance with article 151, para-
graphs 2 to 7;

(f) to authorize negotiations concerning the acquisition of
technology, including those provided for an Annex III, article
5, paragraph 3 (a), (c) and (d), and to approve the results of
those negotiations;

(g) to establish terms and conditions, and to authorize nego-
tiations, concerning joint ventures and other forms of joint ar-
rangements referred to in Annex III, articles 9 and 11, and to
approve the results of such negotiations;

(h) to recommend to the Assembly what portion of the net in-
come of the Enterprise should be retained as its reserves in ac-
zo;dance with article 160, paragraph 2(f), and article 10 of this

nex;

(i) to approve the annual budget of the Enterprise;
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(j) to authorize the procurement of goods and services in ac-
cordance with article 12, paragraph 3, of this Annex;

(k) to submit an annual report to the Council in accordance
with article 9 of this Annex;

(1) to submit to the Council for the approval of the Assembly
draft rules in respect of the organization, management, ap-
pointment and dismissal of the staff of the Enterprise and to
adopt regulations to give effect to such rules;

(m) to borrow funds and to furnish such collateral or other
security as it may determine in accordance with article 11,
paragraph 2, of this Annex;

(n) to enter into any legal proceedings, agreements and
transactions and to take any other actions in accordance with
article 13 of this Annex;

(o) to delegate, subject to the approval of the Council, any
non-discretionary powers to the Director-General and to its
committees.

Article 7. Director-General and staff of the Enterprise

1. The Assembly shall, upon the recommendation of the Council
and the nomination of the Governing Board, elect the Director-Gen-
eral of the Enterprise who shall not be a member of the Board. The
Director-General shall hold office for a fixed term, not exceeding
five years, and may be re-elected for further terms.

2. The Director-General shall be the legal representative and
chief executive of the Enterprise and shall be directly responsible
to the Board for the conduct of the operations of the Enterprise. He
shall be responsible for the organization, management, appoint-
ment and dismissal of the staff of the Enterprise in accordance
with the rules and regulation referred to in article 6, subparagraph
(1), of this Annex. He shall participate, without the right to vote,
in the meetings of the Board and may participate, without the
right to vote, in the meeting of the Assembly and the Council when
these organs are dealing with matters concerning the Enterprise.

3. The paramount consideration in the recruitment and employ-
ment of the staff and in the determination of their conditions of
service shall be the necessity of securing the highest standards of
efficiency and of technical competence. Subject to this consider-
ation, due regard shall be paid to the importance of recruiting the
staff on an equitable geographical basis.

4. In the performance of this duties the Director-General and the
staff shall not seek or receive instructions from any government or
from any other source external to the Enterprise. They shall re-
frain from any action which might reflect on their position as inter-
national officials of the Enterprise responsible only to the Enter-
prise. Each State Party undertakes to respect the exclusively inter-
national character of the responsibilities of the Director-General
and the staff and not to seek to influence them in the discharge
of their responsibilities.

5. The responsibilities set forth in article 168, paragraph 2, are
equally applicable to the staff of the Enterprise.

C-N}
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Article 8. Location

The Enterprise shall have its principal office at the seat of the
Authority. The Enterprise may establish other offices and facilities
in the territory of any State Party with the consent of that State

Party.
Article 9. Reports and financial statements

1. The Enterprise shall, not later than three months after the
end of each financial year, submit to the Council for its consider-
ation an annual report containing an audited statement of its ac-
counts and shall transmit to the Council at appropriate intervals
a summary statement of its financial position and a profit and loss
statement showing the results of its operations.

2. The Enterprise shall publish its annual report and such other
reports as it finds appropriate.

3. All reports and financial statements referred to in this article
shall be distributed to the members of the Authority.

Article 10. Allocation of net income

1. Subject to paragraph 3, the Enterprise shall make payments
to the Authority under Annex III, article 13, or their equivalent.

2. The Assembly shall, upon the recommendation of the Govern-
ing Board, determine what portion of the net income of the Enter-
prise shall be retained as reserves of the Enterprise. The remain-
der shall be transferred to the Authoritty.

3. During an initial period required for the Enterprise to become
self-supporting, which shall not exceed 10 years from the com-
mencement of commercial production by it, the Assembly shall ex-
empt the Enterprise from the payments referred to in paragraph
1, and shall leave all of the net income of the Enterprise in its re-
serves.

Article 11. Finances

1. The funds of the Enterprise shall include:

(a) amounts received from the Authority in accordance with
article 173, paragraph 2(b);

(b) voluntary contributions made by States Parties for the
purpose of financing activities of the Enterprise;

(c) amounts borrowed by the Enterprise in accordance with
paragraphs 2 and 3;

(d) income of the Enterprise from its operations;

(e) other funds made available to the Enterprise to enable it
to commence operations as soon as possible and to carry out
its functions.

2. (a) The Enteﬁprise shall have the power to borrow funds and
to furnish such collateral or other security as it may determine. Be-
fore making a public sale of its obligations in the financial markets
or currency of a State Party, the Enterprise shall obtain the ap-
proval of that State Party. The total amount of borrowings shall be
.applgweddby the Council upon the recommendation of the Govern-
ing Board.

(b) States Parties shall make every reasonable effort to support
applications by the Enterprise for loans on capital markets and
from international financial institutions.
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3. (a) The Enterprise shall be provided with the funds necessary
to explore and exploit one mine site, and to transport, process and
market the minerals recovered therefrom and the nickel, copper,
cobalt and manganese obtained, and to meet its initial administra-
tive expenses. The amount of the said funds, and the criteria and
factors for its adjustment, shall be included by the Preparatory
Commission in the draft rules, regulations and procedures of the
"Authority.

(b) All States Parties shall make available to the Enterprise an
amount equivalent to one half of the funds referred to in subpara-
gr:gh (a) by way of long-term interest-free loans in accordance
with the scale of assessments for the United Nations regular budg-
et in force at the time when the assessments are made, adjusted
to take into account the States which are not members of the Unit-
ed Nations. Debts incurred by the Enterprise in raising the other
half of the funds shall bgafuaranteed by all States Parties in ac-
cordance with the same scale.

(c) If the sum of the financial contributions of States Parties is
less than the funds to be provided to the Enterprise under subpara-
graph (a), the Assembly shall, at its first session, consider the ex-
tent of the shortfall and adopt by consensus measures for dealing
with this shortfall, taking into account the obligation of States Par-
ties.under subparagraphs (a) and (b) and any recommendations of
the Preparatory Commission.

(d) (i) Each State Party shall, within 60 days after the entry into
force of this Convention, or within 30 days after the deposit of its
instrument of ratification or accession, whichever is later, deposit
with the Enterprise irrevocable, non-negotiable, non-interest-bear-
ing promissory notes in the amount of the share of such State
Party of interest-free loans pursuant to subparagraph (b).

(ii) The Board shall prepare, at the earliest practicable date after
this Convention enters into force, and thereafter at annual or other
appropriate intervals, a schedule of the magnitude and timing of
its requirements for the funding of its administrative expenses and
for activities carried out by the Enterprise in accordance with arti-
cle 170 and article 12 of this Annex.

(iii) The States Parties shall, thereupon, be notified by the Enter-
prise, through the Authority, of their respective shares of the funds
in accordance with subparagraph (b), required for such expenses.
The Enterprise shall encash such amounts of the promissory notes
as may be required to meet the expenditure referred to in the
schedule with respect to interest-free loans.

(iv) States Parties shall, upon receipt of the notification, make
available their respective shares of debt guarantees for the Enter-
prise in accordance with subparagraph (b).

(e) (i) If the Enterprise so requests, State Parties may provide
debt guarantees in addition to those -provided in accordance with
the scale referred to in subparagraph (b).

(ii) In lieu of debt guarantees, a State Party may make a vol-
untary contribution to the Enterprise in an amount e%uivalent to
that portion of the debts which it would otherwise be liable to guar-
antee.

(f) Repayment of the interest-bearing loans shall have priority
over the repayment of the interest-free loans. Repayment of inter-
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est-free loans shall be in accordance with a schedule adopted by the
Assembly, upon the recommendation of the Council and the advice
of the Board. In the exercise of this function the Board shall be
guided by the relevant provisions of the rules, regulations, and pro-
cedures of the Authority, which shall take into account the para-
mount importance of ensuring the effective functioning of the En-
terprise and, in particular, ensuring its financial independence.

(g) Funds made available to the Enterprise shall be in freely usa-
ble currencies or currencies which are freely available and effec-
tively usable in the major foreign exchange markets. These cur-
rencies shall be defined in the rules, regulations, and procedures of
the Authority in accordance with prevailing international moneta;'uy
practice. Except as provided in paragraph 2, no State Party sh
maintain or impose restrictions on the holding, use or exchange by
the Enterprise of these funds.

(h) “Debt guarantee” means a promise of a State Party to credi-
tors of the Enterprise to pay, pro rata in accordance with the ap-
propriate scale, the financial obligations of the Enterprise covered
by the guarantee following notice by the creditors to the State
Party of a default by the Enterprise. Procedures for the payment
of those obligations shall be in conformity with the rules, regula-
tions and procedures of the Authority.

4. The funds, assets and expenses of the Enterprise shall be kept
separate from those of the Authority. This article shall not prevent
the Enterprise from making arrangements with the Authority re-
garding facilities, personnel and services and arrangements for re-
illxlxburﬁement of administrative expenses paid by either on behalf of
the other.

5. The records, books and accounts of the Enterprise, including
its annual financial statements, shall be audited annually by an
independent auditor appointed by the Council.

Article 12. Operations

1. The Enterprise shall propose to the Council pr(gects for carry-
ing out activities in accordance with article 170. Such proposals
shall include a formal written plan of work for activities in the
Area in accordance with article 153, paragraph 3, and all such
other information and data as may be required from time to time
for its appraisal by the Legal and Technical Commission and ap-
proval by the Council.

2. Upon approval by the Council, the Enterprise shall execute the
project on the basis of the formal written plan of work referred to
in paragraph 1.

3. (a) If the Enterprise does not possess the goods and services
required for its operation it may procure them. For that purpose,
it shall issue invitations to tender and award contracts to bidders
offering the best combination of quality, price and delivery time.

(b) If there is more than one bid offering such a combination, the
contract shall be awarded in accordance with:

(i) the principle of non-discrimination on the basis of political
or other considerations not relevant to the carrying out of oper-
ations with due diligence and efficiency; and

(ii) guidelines approved by the Council with regard to the
preferences to be accorded to goods and services originating in
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developing States, including the land-locked and geographically
disadvantaged among them.

(c) The Governing Board may adopt rules determining the special
circumstances in which the requirement of invitations to bid may,
in the best interests of the Enterprise, be dispensed with.

4. The Enterprise shall have title to all minerals and processed
substances produced by it.

5. The Enterprise shall sell its products on a non-discriminatory
basis. It shall not give non-commercial discounts.

6. Without prejudice to any general or special power conferred on
the Enterprise under any other provision of this Convention, the
Enterprise shall exercise such powers incidental to its business as
shall be necessary.

7. The Enterprise shall not interfere in the political affairs of any
State Party; nor shall it be influenced in its decisions by the politi-
cal character of the State Party concerned. Only commercial consid-
erations shall be relevant to its decisions, and these considerations
shall be weighed impartially in order to carry out the purposes
specified in article 1 of this Annex.

Article 13. Legal status, privileges and immunities

1. To enable the Enterprise to exercise its functions, the status,
privileges and immunities set forth in this article shall be accorded
to the Enterprise in the territories of States Parties. To give effect
to this principle the Enterprise and States Parties may, where nec-
essary, enter into special agreements.

2. The Enterprise shall have such legal capacity as is necessary
for the exercise of its functions and the fulfillment of its purposes
and, in particular, the capacity:

(a) to enter into contracts, joint arrangements or other ar-
rangements, including agreements with States and inter-
national organizations;

(b) to acquire, lease, hold and dispose of immovable and mov-
able property;

(c) to be a party to legal proceedings.

3. (a) Actions may be brought against the Enterprise only in a
court of competent jurisdiction in the territory of a State Party in
which the Enterprise:

(i) has an office or facility;

(ii) has appointed an agent for the purpose of accepting serv-
ice or notice of process;

(iii) has entered into a contract for goods or services;

(iv) has issued securities; or

(v) is otherwise engaged in commercial activity.

(b) The property and assets of the Enterprise, wherever located
and by whomsoever held, shall be immune from all forms of sei-
zure, attachment or execution before the delivery of final judgment
against the Enterprise.

4. (a) The property and assets of the Enterprise, wherever lo-
cated and by whomsoever held, shall be immune from requisition,
confiscation, expropriation or any other form of seizure by execu-
tive or legislative action.

Y]
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(b) The property and assets of the Enterprise, wherever located
and by whomsoever held, shall be free from discriminatory restric-
tions, regulations, controls and moratoria of any nature.

(c) The Enterprise and its employees shall respect local laws and
regulations in any State or territory in which the Enterprise or its
employees may do business or otherwise act.

(d) States Parties shall ensure that the Enterprise enjoys all
rights, privileges and immunities accorded by them to entities con-
ducting commercial activities in their territories. These rights,
frivileges and immunities shall be accorded to the Enterprise on no

ess favorable a basis than that on which they are accorded to enti-

ties engased in similar commercial activities. If special privileges
are provided by States Parties for developing States or their com-
mercial entities, the Enterprise shall enjoy those privileges on a
similarly preferential basis.

(e) States Parties may grovide special incentives, rights, privi-
leges and immunities to the Enterprise without the obligation to
provide such incentives, rights, privileges and immunities to other
commercial entities.

5. The Enterprise shall negotiate with the host countries in
which its offices and facilities are located for exemption from direct
and indirect taxation.

6. Each State Party shall take such action as is necessary for giv-
ing effect in terms of its own law to the principles set forth in this
Annex and shall inform the Enterprise of the specific action which
it has taken.

7. The Enterprise may waive any of the privileges and immuni-
ties conferred under this article or in the special agreements re-
ferred to in paragraph 1 to such extent and upon such conditions
as it may determine.

ANNEX V. CONCILIATION

SECTION 1. CONCILIATION PROCEDURE PURSUANT TO SECTION 1 OF
PART XV

Article 1. Institution of proceedings

If the parties to a dispute have agreed, in accordance with article
284, to submit it to conciliation under this section, any such party
may institute the proceedings by written notification addressed to
the other party or parties to the dispute.

Article 2. List of conciliators

A list of conciliators shall be drawn up and maintained by the
Secretary-General of the United Nations. Every State Party shall
be entitled to nominate four conciliators, each of whom shall be a
person enjoying the highest reputation for fairness, competence and
integrity. The names of the persons so nominated shall constitute
the list. If at any time the conciliators nominated by a State Party
in the list so constituted shall be fewer than four, that State Party
shall be entitled to make further nominations as necessary. The
name of a conciliator shall remain on the list until withdrawn by
the State Party which made the nomination, provided that such
conciliator shall continue to serve on any conciliation commission
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to which that conciliator has been appointed until the completion
of the proceedings before that commission.

Article 3. Constitution of conciliation commission

The conciliation commission shall, unless the parties otherwise
agree, be constituted as follows:

(a) Subject to subparagraph (g), the conciliation commission shall
consist of five members.

(b) The party instituting the proceedings shall appoint two concil-
iators to be chosen preferably from the list referred to in article 2
of this Annex, one of whom may be its national, unless the parties
otherwise agree. Such appointments shall be included in the notifi-
cation referred to in article 1 of this Annex.

(c) The other party to the dispute shall appoint two conciliators
in the manner set forth in subparagraph (b) within 21 days of re-
ceipt of the notification referred to in article 1 of this Annex. If the
appointments are not made within that period, the party institut-
ing the proceedings may, within one week of the expiration of that
period, either terminate the proceedings by notification addressed
to the other party or request the Secretary-General of the United
Nations to make the appointments in accordance with subpara-
graph (e).

(d) Within 30 days after all four conciliators have been ap-
pointed, they shall appoint a fifth conciliator chosen from the list
referred to in article 2 of this Annex, who shall be chairman. If the
appointment is not made within that period, either party may,
within one week of the expiration of that period, request the Sec-
retary-General of the United Nations to make the appointment in
accordance with subparagraph (e).

(e) Within 30 days of the receipt of a request under subpara-
graph (c) or (d), the Secretary-General of the United Nations shall
make the necessary appointments from the list referred to in arti-
cle 2 of this Annex in consultation with the parties to the dispute.

(f) Any vacancy shall be filled in the manner prescribed for the
initial appointment.

(g) Two or more parties which determine by agreement that they
are in the same interest shall appoint two conciliators jointly.
Where two or more parties have separate interests or there is a
disagreement as to whether they are of the same interest, they
shall appoint conciliators separately.

(h) In disputes involving more than two parties having separate
interests, or where there is disagreement as to whether they are
of the same interest, the parties shall apply subparagraphs (a) to
(f) in so far as possible.

Article 4. Procedure

The conciliation commission shall, unless the parties otherwise
agree, determine its own procedure. The commission may, with the
consent of the parties to the dispute, invite any State Party to sub-
mit to it its views orally or in writing. Decisions of the commission
regarding procedural matters, the report and recommendations
shall be made by a majority vote of its members.
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Article 5. Amicable settlement

The commission may draw the attention of the parties to any
measures which might facilitate an amicable settlement of the dis-
pute.

Article 6. Functions of the commission

The commission shall hear the parties, examine their claims and
objections, and make proposals to the parties with a view to reach-
ing an amicable settlement.

Article 7. Report

1. The commission shall report within 12 months of its constitu-
tion. Its report shall record any agreements reached and, failing
agreement, its conclusions of all questions of fact or law relevant
to the matter in dispute and such recommendations as the commis-
sion may deem appropriate for an amicable settlement. The report
shall be deposited with the Secretary-General of the United Na-
tions and shall immediately be transmitted by him to the parties
to the dispute.

2. The report of the commission, including its conclusions or rec-
ommendations, shall not be binding upon the parties.

Article 8. Termination

The conciliation proceedings are terminated when a seitlement
has been reached, when the parties have accepted or one party has
rejected the recommendations of the report by written notification
addressed to the Secretary-General of the United Nations, or when

a period of three months has expired from the date of transmission
of the report to the parties.

Article 9. Fees and expenses

The fees and expenses of the commission shall be borne by the
parties to the dispute.

Article 10. Right of parties to modify procedure

The parties to the dispute may by agreement applicable solely to
that dispute modify any provision of this Annex.

SECTION 2. COMPULSORY SUBMISSION TO CONCILIATION PROCEDURE
PURSUANT TO SECTION 3 OF PART XV

Article 11. Institution of proceedings

1. Any party to a dispute which, in accordance with Part XV, sec-
tion 3, may be submitted to conciliation under this section, may in-
stitute the proceedings by written notification addressed to the
other party or parties to the dispute.

2. Any party to the dispute, notified under paragraph 1, shall be
obliged to submit to such proceedings.

Article 12. Failure to reply or to submit to conciliation

The failure of a party or parties to the dispute to reply to notifi-
cation of institution of proceedings or to submit to such proceedings
shall not constitute a bar to the proceedings.
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Article 13. Competence

A disagreement as to whether a conciliation commission acting
under this section has competence shall be decided by the commis-
sion.

Article 14. Application of section 1

Articles 2 to 10 of section 1 of this Annex apply subject to this
section.

ANNEX VI. STATUTE OF THE INTERNATIONAL TRIBUNAL FOR THE
LAW OF THE SEA

Article 1. General provisions

1. The International Tribunal for the Law of the Sea is con-
stituted and shall function in accordance with the provisions of this
Convention and this Statute.

2. The seat of the Tribunal shall be in the Free and Hanseatic
City of Hamburg in the Federal Republic of Germany.

3. The Tribunal may sit and exercise its functions elsewhere
whenever it considers this desirable.

4. A reference of a dispute to the Tribunal shall be governed by
the provisions of Parts XI and XV.

SECTION 1. ORGANIZATION OF THE TRIBUNAL
Article 2. Composition

1. The Tribunal shall be composed of a body of 21 independent
members, elected from among persons enjoyed the highest reputa-
tion for fairness and integrity and of recognized competence in the
field of the law of the sea.

2. In the Tribunal as a whole the representation of the principal
legal systems of the world and equitable geographical distribution
shall be assured.

Article 3. Membership

1. No two members of the Tribunal may be nationals of the same
State. A person who for the purposes of membership in the Tribu-
nal could be regarded as a national of more than one State shall
be deemed to be a national of the one in which he ordinarily exer-
cises civil and political rights.

2. There shall be no fewer than three members from each geo-
graphical group as established by the General Assembly of the
United Nations.

Article 4. Nominations and elections

1. Each State Party may nominate not more than two persons
having the qualifications prescribed in article 2 of this Annex. The
members of the Tribunal shall be elected from the list of persons
thus nominated.

2. At least three months before the date of the election, the Sec-
retary-General of the United Nations in the case of the first elec-
tion and the Registrar of the Tribunal in the case of subsequent
elections shall address a written invitation to the States Parties to
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submit their nominations for members of the Tribunal within two
months. He shall prepare a list in alphabetical order of all the per-
sons thus nominated, with an indication of the States Parties
which have nominated them, and shall submit it to the States Par-
ties before the seventh day of the last month before the date of
each election.

3. The first election shall be held within six months of the date
of entry into force of this Convention.

4. The members of the Tribunal shall be elected by secret ballot.
Elections shall be held at a meeting of the States Parties convened
by the Secretary-General of the United Nations in the case of the
first election and by a procedure agreed to by the States Parties in
the case of subsequent elections. Two thirds of the States Parties
shall constitute a quorum at that meeting. The persons elected to
the Tribunal shall be those nominees who obtain the largest num-
ber of votes and a two-thirds majority of the States Parties present
and voting, provided that such majority includes a majority of the
States Parties. ,

Article 5. Term of office

1. The members of the Tribunal shall be elected for nine years
and may be re-elected; provided, however, that of the members
elected at the first election, the terms of seven members shall ex-
Bire at the end of three years and the terms of seven more mem-

ers shall expire at the end of six years.

2. The members of the Tribunal whose terms are to expire at the
end of the above-mentioned initial periods of three and six years
shall be chosen by lot to be drawn by the Secretary-General of the
United Nations immediately after the first election.

3. The members of the Tribunal shall continue to discharge their
duties until their places have been filled. Though replaced, they
shall finish any proceedings which they may have begun before the
date of their replacement.

4. In the case of the resignation of a member of the Tribunal, the
letter of resignation shall be addressed to the President of the Tri-
bunal. The place becomes vacant on the receipt of that letter.

Article 6. Vacancies

1. Vacancies shall be filled by the same method as that laid down
for the first election, subject to the following provisions: The Reg-
istrar shall, within one month of the occurrence of the vacancy,
proceed to issue the invitations provided for in article 4 of this
Annex, and the date of the election shall be fixed by the President
of the Tribunal after consultation with the States Parties.

2. A member of the Tribunal elected to replace a member whose
term of office has not expired shall hold office for the remainder of
his predecessor’s term.

Article 7. Incompatible activities

1. No member of the Tribunal may exzercise any political or ad-
ministrative function, or associate actively with or be financially in-
terested in any of the operations of any enterprise concerned with
the exploration for or exploitation of the resources of the sea or the
sea-bed or other commercial use of the sea or the sea-bed.
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2. No member of the Tribunal may act as agent, counsel or advo-
cate in any case.

3. Any doubt on these points shall be resolved by decision of the
majority of the other members of the Tribunal present.

Article 8. Conditions relating to participation of members ina par-
ticular case

1. No member of the Tribunal may participate in the decision of
any case in which he has previously taken part as agent, counsel
or advocate for one of the parties, or as a member of a national or
international court or tribunal, or in any other capacity.

2. If, for some special reason, a member of the Tribunal considers
that he should not take part in the decision of a particular case,
he shall so inform the President of the Tribunal.

3. If the President considers that for some special reason one of
the members of the Tribunal should not sit in a particular case, he
shall give him notice accordingly.

4. Any doubt on these points shall be resolved by decision of the
majority of the other members of the Tribunal present.

Article 9. Consequence of ceasing to fulfil required conditions

. If, in the unanimous opinion of the other members of the Tribu-
nal, a member has ceased to fulfil the required conditions, the
President of the Tribunal shall declare the seat vacant.

Article 10. Privileges and immunities

The members of the Tribunal, when engaged on the business of
the Tribunal, shall enjoy diplomatic privileges and immunities.

Article 11. Solemn declaration by members

Every member of the Tribunal shall, before taking up his duties,
make a solemn declaration in open session that he will exercise his
powers impartially and conscientiously.

Article 12. President, Vice-President and Registrar

1. The Tribunal shall elect its President and Vice-President for
three years; they may be re-elected.
2. The Tribunal shall appoint its Registrar and may provide for
the a'FEointment of such other officers as may be necessary.
Tr?b ael President and the Registrar shall reside at the seat of the
unal.

Article 13. Quorum

1. All available members of the Tribunal shall sit; a quorum of
11 elected members shall be required to constitute the Tribunal.

2. Subject to article 17 of this Annex, the Tribunal shall deter-
mine which members are available to constitute the Tribunal for
the consideration of a particular dispute, having regard to the ef-
fective functioning of the chambers as provided for in articles 14
and 15 of this Annex.

3. All disputes and a;:flications submitted to the Tribunal shall
be heard and determined by the Tribunal, unless article 14 of this
Annex applies, or the parties request that it shall be dealt with in
accordance with article 15 of this Annex.
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Article 14. Sea-Bed Disputes Chamber

A Sea-Bed Disputes Chamber shall be established in accordance
with the provisions of section 4 of this Annex. Its jurisdiction, pow-
ers and functions shall be as provided for in Part XI, section 5.

Article 15. Special chambers

1. The Tribunal may form such chambers, composed of three or
more of its elected members, as it considers necessary for dealing
with particular cateﬁories of disputes.

2. The Tribunal shall form a chamber for dealing with a particu-
lar dispute submitted to it if the parties so request. The composi-
tion of such a chamber shall be determined by the Tribunal with
the aa?roval of the parties.

3. With a view to the speedy dispatch of business, the Tribunal
shall form annually a chamber composed of five of its elected mem-
bers which may hear and determine disputes by summary proce-
dure. Two alternative members shall be selected for the purpose of
replacing members who are unable to participate in a particular
proceeding.

4. Disputes shall be heard and determined by the chambers pro-
vided for in this article if the parties so request.

5. A judgment given by any of the chambers provided for in this
article and in article 14 of this Annex shall be considered as rea-
dered by the Tribunal.

Article 16. Rules of the Tribunal

The Tribunal shall frame rules for carrying out its functions. In
particular it shall lay down rules of procedure.

Article 17. Nationality of members

1. Members of the Tribunal of the nationality of any of the par-

ties to a dispute shall retain their right to participate as members
. of the Tribunal.

2. If the Tribunal, when hearing a dispute, includes upon the
bench a member of the nationality of one of the parties, any other
p:lrty may choose a person to participate as a member of the Tribu-
n

3. If the Tribunal, when hearing a dispute, does not include upon

the bench a member of the nationality of the parties, each of those

art;?s may choose a person to participate as a member of the Tri-
unal.

4. This article applies to the chambers referred to in articles 14
and 15 of this Annex. In such cases, the President, in consultation
with .the parties, shall request specified members of the Tribunal
forming the chamber, as many as necessary, to give place to the
members of the Tribunal of the nationality of the parties con-
cerned, and, failing such, or if they are unable to be present, to the
members specially chosen by the parties.

5. Should there be several parties in the same interest, they
shall, for the purpose of the preceding provisions, be considered as
one party only. Any doubt on this point shall be settled by the deci-
sion of the Tribunal.

6. Members chosen in accordance with paragraphs 2, 3 and 4
shall fulfil the conditions required by articles 2, 8 and 11 of this
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Annex. They shall participate in the decision on terms of complete
equality with their colleagues.

Article 18. Remuneration of members

1. Each elected member of the Tribunal shall receive an annual
allowance and, for each day on which he exercises his functions, a
special allowance, provided that in any year the total sum payable
to any member as special allowance shall not exceed the amount
of the annual allowance.

2. The President shall receive a special annual allowance.

3. The Vice-President shall receive a special allowance for each
day on which he acts as President.

4. The members chosen under article 17 of this Annex, other
than elected members of the Tribunal, shall receive compensation
for each day on which they exercise their functions.

5. The salaries, allowances and compensation shall be deter-
mined from time to time at meetings of the States Parties, taking
into account the work load of the Tribunal. They may not be de-
creased during the term of office.

6. The salary of the Registrar shall be determined at meetings
of the States Parties, on the proposal of the Tribunal.

7. Regulations adopted at meetings of the States Parties shall de-
termine the conditions under which retirement pensions may be
given to members of the Tribunal and to the Registrar, and the
conditions under which members of the Tribunal and Registrar
shall have their travelling expenses refunded.

8. The salaries, allowances, and compensation shall be free of all
taxation.

Article 19. Expenses of the Tribunal
SECTION 2. COMPETENCE

Article 20. Access to the Tribunal

1. The Tribunal shall be open to States Parties.

2. The Tribunal shall be open to entities other than States Par-
ties in any case expressly provided for in Part XI or in any case
submitted pursuant to any other agreement conferring jurisdiction
on the Tribunal which is accepted by all the parties to that case.

Article 21. Jurisdiction

The jurisdiction of the Tribunal comprises all disputes and all
applications submitted to it in accordance with this Convention and
all matters specifically provided for in any other agreement which
confers jurisdiction on the Tribunal.

Article 22. Reference of disputes subject to other agreements

If all the parties to a treaty or convention already in force and
concerning the subject-matter covered by this Convention so agree,
any disputes concerning the interpretation or application of such
treaty or convention may, in accordance with such agreement, be
submitted to the Tribunal.



&y

245

Article 23. Applicable law

The Tribunal shall decide all disputes and applications in accord-
ance with article 293.

SECTION 3. PROCEDURE

Article 24. Institution of proceedings

1. Disputes are submitted to the Tribunal, as the case may be,
either by notification of a special agreement or by written applica-
tion, addressed to the Registrar. In either case, the subject of the
dispute and the parties shall be indicated.

2. The Registrar shall forthwith notify the special agreement or
the application to all concerned.

3. The Registrar shall also notify all States Parties.

Article 25. Provisional measures

1. In accordance with article 290, the Tribunal and its Sea-Bed
Disputes Chamber shall have the power to prescribe provisional
measures.

2. If the Tribunal is not in session or a sufficient number of
members is not available to constitute a quorum, the provisional
measures shall be prescribed by the chamber of summary proce-
dure formed under article 15, paragraph 3, of this Annex. Notwith-
standing article 15, paragraph 4, of this Annex, such provisional
measures may be adopted at the request of any party to the dis-
pute. They shall be subject to review and revision by the Tribunal.

Article 26. Hearing

1. The hearing shall be under the control of the President or, if
he is unable to preside, of the Vice-President. If neither is able to
preside, the senior judge present of the Tribunal shall preside.

2. The hearin% shall be public, unless the Tribunal decides other-
wise or unless the parties demand that the public be not admitted.

Article 27. Conduct of case

The Tribunal shall make orders for the conduct of the case, de-
cide the form and time in which each party must conclude its argu-
mggts, and make all arrangements connected with the taking of
evidence.

Article 28. Default

When one of the parties does not appear before the Tribunal or
fails to defend its case, the other party may request the Tribunal
to continue the proceedings and make its decision. Absence of a
party or failure of a party to defend its case shall not constitute
a bar to the proceedings. Before making its decision, the Tribunal
must satisfy itself not only that it has jurisdiction over the dispute,
but also that the claim is well founded in fact and law.

Article 29. Majority for decision

1. All questions shall be decided by a majority of the members
of the Tribunal who are present.
2. In the event of an equality of votes, the President or the mem-

ber of the Tribunal who acts in his place shall have a casting vote.

83-499 0 - 94 - 9
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Article 30. Judgment

1. The judgment shall state the reasons on which it is based.

2. It shall contain the names of the members of the Tribunal who
have taken part in the decision.

3. If the judgment does not represent in whole or in part the
unanimous oFinion of the members of the Tribunal, any member
shall be entitled to deliver a separate opinion.

4. The judgment shall be signed by the President and by the Reg-
istrar. It shall be read in open court, due notice having been given
to the parties to the dispute.

Article 31. Request to intervene

1. Should a State Party consider that it has an interest of a legal
nature which may be affected by the decision in any dispute, it
may submit a request to the Tribunal to be permitted to intervene.

2. It shall be for the Tribunal to decide upon this request.

3. If a request to intervene is granted, the decision of the Tribu-
nal in respect of the dispute shall be binding upon the intervening
State Party in so far as it relates to matters in respect of which
that State Party intervened.

Article 32. Right to intervene in cases of interpretation or applica-
tion

1. Whenever the interpretation or application of this Convention
is 11111 question, the Registrar shall notify all States Parties forth-
with.

2. Whenever pursuant to article 21 or 22 of this Annex the inter-
pretation or application of an international agreement is in ques-
tion, the Registrar shall notify all the parties to the agreement.

3. Every party referred to in paragraphs 1 and 2 has the right
to intervene in the proceedings; if it uses this right, the interpreta-
tion given by the judgment will be equally binding upon it.

Article 33. Finality and binding force of decisions

1. The decision of the Tribunal is final and shall be complied
with by all the parties to the dispute.

2. The decision shall have no binding force except between the
parties in respect of that particular dispute.

3. In the event of dispute as to the meaning or scope of the deci-
sion, the Tribunal sha]} construe it upon the request of any party.

Article 34. Costs

Unless otherwise decided by the Tribunal, each party shall bear
its own costs.

SECTION 4. SEA-BED DISPUTES CHAMBER
Article 35. Composition

1. The Sea-Bed Disputes Chamber referred to in article 14 of this
annex shall be composed of 11 members, selected by a majority of
the elected members of the Tribunal from among them.

2. In the selection of the members of the chamber, the represen-
tation of the principal legal systems of the world and equitable geo-
graphical distribution shall be assured. The Assembly of the Au-
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thority may adopt recommendations of a general nature relating to
such representation and distribution.

3. The members of the Chamber shall be selected every three
years and may be selected for a second term.

4. The Chamber shall elect its President from among its mem-
belrs, v\glo shall serve for the term for which the Chamber has been
selected.

5. If any proceedings are still pending at the end of any three-
year period for which the Chamber has been selected, the Chamber
shall complete the proceedings in its original composition.

6. If a vacancy occurs in the chamber, the Tribunal shall select
a successor from among its elected members, who shall hold office
for the remainder of his predecessor’s term.

7. A quorum of seven of the members selected by the Tribunal
shall be required to constitute the Chamber.

Article 36. Ad Hoc Chambers

. 1. The Sea-Bed Disputes Chamber shall form an ad hoc chamber,
-composed of three of its-members, for dealing with a particular dis-
pute submitted to it in accordance with article 188, paragraph 1(b).
The composition of such a chamber shall be determined by the Sea-
Bed Disputes Chamber with the approval of the parties.

2. If the parties do not agree on the composition of an ad hoc
chamber, each party to the dispute shall appoint one member, and
the third member shall be :ﬁ)pointed by them in agreement. If they
disagree, or if any party fails to make an appointment, the Presi-
dent of the Sea-Bed Disputes Chamber shall promptly make the
appointment or appointments from among its members, after con-
sultation with the parties.

3. Members of the ad hoc chamber must not be in the service of,
or nationals of, any of the parties to the dispute.

Article 37. Access

The Chamber shall be open to the States Parties, the Authority
and the other entities referred to in Part XI, section 5.

Article 38. Applicable law

hi addition to the provisions of article 293, the Chamber shall
apply:
- (a) the rules, regulations and procedures of the Authority
adopted in accordance with this Convention; and
(b) the terms of contracts concerning activities in the Area
in matters relating to those contracts.

Article 39. Enforcement of decisions of the Chamber

The decisions of the Chamber shall be enforceable in the terri-
tories of the States Parties in the same manner as judgments or
orders of the highest court of the State Party in whose territory the
enforcement is sought.

Article 40. Applicability of other sections of this Annex

1. The other sections of this Annex which are not incompatible
with this section apply to the Chamber.



248

2. In the exercise of its functions relating to advisory opinions,
the Chamber shall be guided by the provisions of this annex relat-
ing to procedure before the Tribunal to the extent to which it recog-
nizes them to be applicable.

SECTION 5. AMENDMENTS
Article 41. Amendments ’

1. Amendments to this Annex, other than amendments to section
4, may be adopted only in accordance with article 313 or by consen-
sus at a conference convened in accordance with this Convention.

2. Amendments to section 4 may be adopted only in accordance
with article 314.

3. The Tribunal may propose such amendments to this Statute
as it may consider necessary, by written communications to the
States Parties for their consideration in conformity with para-
graphs 1 and 2.

ANNEX VII. ARBITRATION

Article 1. Institution of proceedings

Subject to the provisions of Part XV, any party to a dispute may
submit ‘the dispute to the arbitral procedure provided for in this
Annex by written notification addressed to the other party or par-
ties to the dispute. The notification shall be accompanied by a
statement of the claim and the grounds on which it is based.

Article 2 List of arbitrators

1. A list of arbitrators shall be drawn up and maintained by the
Secretary-General of the United Nations. Every State party shall
be entitled to nominate four arbitrators, each of whom shall be a
person experienced in maritime affairs and enjoying the highest
reputation for fairness, competence and integrity. The names of the
persons so nominated shall constitute the list.

2. If at any time the arbitrators nominated by a State Party in
the list so constituted shall be fewer than four, that State Party
shall be entitled to make further nominations as necessary.

3. The name of an arbitrator shall remain on the list until with-
drawn by the State Party which made the nomination, provided
that such arbitrator shall continue to serve on any arbitral tribunal
to which that arbitrator has been appointed until the completion of
the proceedings before that arbitral tribunal.

Article 3. Constitution or arbitral tribunal

For the purpose of proceedings under this Annex, the arbitral tri-
}_)tﬁlal shall, unless the parties otherwise agree, be constituted as

ollows:

(a) Subject to subparagraph (g), the arbitral tribunal shall consist
of five members. .

(b) The party instituting the proceedings shall appoint one mem-
ber to be chosen preferably from the list referred to in article 2 of
this Annex, who may be its national. The appointment shall be in-
cluded in the notification referred to in article 1 of this Annex.

»
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(c) The other party to the dispute shall, within 30 days of receipt
of the notification referred to in article 1 of this Annex, appoint one
member to be chosen preferably from the list, who may be its na-
tional. If the appointment is not made within that period, the party
instituting the proceedings may, within two weeks of the expiration
of that period, request that the appointment be made in accordance
with subparagraph (e).

(d) The other three members shall be appointed by agreement be-
tween the parties. They shall be chosen preferably from the list
and shall be nationals of third States unless the parties otherwise
agree. The parties to the dispute shall appoint the President of the
arbitral tribunal from among those three members. If, within 60
days of receipt of the notification referred to in article 1 of this
Annex,.the parties are unable to reach agreement on the appoint-
ment of one or more of the members of the tribunal to be appointed
by agreement, or on the appointment of the President, the remain-
ing appointment or appointments shall be made in accordance with
subparagraph (e), at the request of a party to the dispute. Such re-
quest shall be made within two weeks of the expiration of the
aforementioned 60-day period.

(e) Unless the parties agree that any appointment under sub-
.paragraphs (c) and (d) be made by a person or a third State chosen
* by the parties, the President of the International Tribunal for the
Law of the Sea shall make the necessary appointments. If the
President is unable to act under this subparagraph or is a national
of one of the parties to the dispute, the appointment shall be made
by the next senior member of the International Tribunal for the
Law of the Sea who is available and is not a national of one of the
parties. The appointments referred to in this subparagraph shall be
made from the list referred to in article 2 of this Annex within a
period of 30 days of the receipt of the request and in consultation
with the parties. The members so appointed shall be of different
nationalities and may not be in the service of, ordinarily resident
in the territory of, or nationals of, any of the parties to the dispute.

(f) Any vacancy shall be filled in the manner prescribed for the
initial appointment.

(g) Parties in the same interest shall appoint one member of the
tribunal jointly by agreement. Where there are several parties hav-
ing separate interests or where there is disagreement as to wheth-
er they are of the same interest, each of them shall appoint one
member of the tribunal. The number of members of the tribunal
appointed separately by the parties shall always be smaller by one
than the number of members of the tribunal to be appointed jointly
by the parties.

(h) In disputes involving more than two parties, the provisions
o.fb?ubparagraphs (a) to (f) shall apply to the maximum extent pos-
sible.

Article 4. Functions of arbitral tribunal

An arbitral tribunal constituted under article 3 of this Annex
shall function in accordance with this Annex and the other provi-
sions of this Convention.
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Article 5. Procedure

Unless the parties to the dispute otherwise agree, the arbitral
tribunal shall determine its own procedure, assuring to each party
a full opportunity to be heard and to present its case.

Article 6. Duties of parties to a dispute

The parties to the dispute shall facilitate the work of the arbitral
tribunal and, in particular, in accordance with their law and using
all means at their disposal, shall:

(a) provide it with all relevant documents, facilities and in-
formation; and

(b) enable it when necessary to call witnesses or experts and
receive their evidence and to visit the localities to which the
case relates.

Article 7. Expenses

Unless the arbitral tribunal decides otherwise because of the par-
ticular circumstances of the case, the expenses of the tribunal, in-
cluding the remuneration of its members, shall be borne by the
parties to the dispute in equal shares.

Article 8. Required majority for decisions

Decisions of the arbitral tribunal shall be taken by a majority
vote of its members. The absence or abstention of less than half of
the members shall not constitute a bar to the tribunal reaching a

decision, In the event of an equality of votes, the President shall
have a casting vote.

Article 9. Default of appearance

If one of the parties to the dispute does not appear before the ar-
bitral tribunal or fails to defend its case, the other J)arty may re-
quest the tribunal to continue the proceedings and to make its
award. Absence or a party or failure of a party to defend its case
shall not constitute a bar to the proceedings. Before making its
award, the arbitral tribunal must satisfy itself not only that it has
jurisdiction over the dispute but also that the claim is well founded
in fact and law.

Article 10. Award

The award of the arbitral tribunal shall be confined to the sub-
ject-matter of the dispute and state the reasons on which it is
ased. It shall contain the names of the members who have partici-
pated and the date of the award. Any member of the tribunal may
attach a separate or dissenting opinion to the award.

Article 11. Finality of award

The award shall be final and without appeal, unless the parties
to the dispute have agreed in advance to an appellate procedure.
It shall be complied with by the parties to the dispute.

Article 12. Interpretation or implementation of award

1. Any controversti which may arise between the parties to the
dispute as regards the interpretation or manner of implementation
of the award may be submitted by either party for decision to the



[

251

arbitral tribunal which made the award. For this purpose, any va-
cancy in the tribunal shall be filled in the manner provided for in
the original appointments of the members of the tribunal.
2. Any such controversy may .be submitted to another court or
gl;bunal under article 287 by agreement of all the parties to the
ispute.

Article 13. Application to entities other than States Parties

The provisions of this Annex shall apply mutatis mutandis to any
dispute involving entities other than States Parties.

ANNEX VIII. SPECIAL ARBITRATION

Article 1. Institution of proceedings

Subject to Part XV, any party to a dis?ube ‘concerning the inter-
pretation or application of the articles of this Convention relating
to (1) fisheries, (2) protection and preservation of the marine envi-
ronment, (3) marine scientific research, or (4) navigation, including
pollution from vessels and by dumping, may submit the dispute to
the special arbitral procedure provided for in this Annex by written
notification addressed to the other party or parties to the dispute.
The notification shall be accompanied by a statement of the claim
and the grounds on which it is based.

Article 2. Lists of experts

1. A list of experts shall be established and maintained in respect
of each of the fields of (1) fisheries, (2) protection and preservation
of the marine environment, (3) marine scientific research, and (4)
navigation, including pollution from vessels and by dumping.

2. The lists of experts shall be drawn up and maintained, in the
field of fisheries by the Food and Agriculture Organization of the
United Nations, in the field of protection and preservation of the
marine environment by the United Nations Environment Pro-
gramme, in the field of marine scientific research by the Inter-Gov-
ernmental Oceanographic Commission, in the field of navigation,
including pollution from vessels and by dumping, by the Inter-
national Maritime Organization, or in each case by the appropriate
subsidiary body concerned to which such organization, programme
or commission delegated this function.

3. Every State Party shall be entitled to nominate two experts
in each field whose competence in the legal, scientific or technical
aspects of such field is established and generally recognized and
who enjoy the highest reputation for fairness and integrity. The
names of the persons so nominated in each field shall constitute
the appropriate list.

4. If at any time the experts nominated by a State Party in the
list so constituted shall be fewer than two, that State Party shall
be entitled to make further nominations as necessary.

5. The name of an expert shall remain on the list until with-
drawn by the State Party which made the nomination, provided
that such expert shall continue to serve on any special arbitral tri-
bunal to which that expert has been appointed until the completion
of the proceedings before that special arbitral tribunal.
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Article 3. Constitution of special arbitral tribunal

For the purpose of proceedings under this Annex, the special ar-
bitral tribunal shall, unless the parties otherwise agree, be con-
stituted as follows:

(a) Subject to subparagraph (g), the special arbitral tribunal
shall consist of five members.

(b) The party instituting the proceedings shall appoint two
members to be chosen preferably from the appropriate list or
lists referred to in article 2 of this Annex relating to the mat-
ters in dispute, one of whom may be its national. The appoint-
ments shall be included in the notification referred to in article
1 of this Annex.

(c) The other party to the dispute shall, within 30 days of re-
ceipt of the notification referred to in article 1 of this Annex,
appoint two members to be chosen preferably from the appro-
priate list or lists relating to the matters in dispute, one of
whom may be its national. If the appointments are not made
within that period, the party instituting the proceedings may,
within two weeks of the expiration of that period, request that
%h)e appointments be made in accordance with subparagraph

e).

(d) The parties to the dispute shall by agreement appoint the
President of the special arbitral tribunal, chosen preferably
from the appropriate list, who shall be a national of a third
State, unless the parties otherwise agree. If, within 30 days of
receipt of the notification referred to in article 1 of this Annex,
the parties are unable to reach agreement on the appointment
of the President, the appointment shall be made in accordance
with subparagraph (e), at the request of a party to the dispute.
Such request shall be made within two weeks of the expiration
of the aforementioned 30-day period.

(e) Unless the parties agree that the appointment be made
by a person or a third State chosen by the parties, the Sec-
retary-General of the United Nations shall make the necessary
appointments within 30 days of receipt of a request under sub-
paragraphs (c) and (d). The appointments referred to in this
subparagraph shall be made from the appropriate list or lists
of experts referred to in article 2 of this ex and in consulta-
tion with the parties to the dispute and the appropriate inter-
national organization. The members so appointed shall be of
different nationalities and may not be in the service of, ordi-
narily resident in the territory of, or nationals of, any of the
parties to the dispute. :

(f) Any vacancy shall be filled in the manner prescribed for
the initial appointment.

(g) Parties in the same interest shall appoint two members
of the tribunal jointly by agreement. Where there are several
parties having separate interests or where there is disagree-
ment as to whether they are of the same interest, each of them
shall appoint one member of the tribunal.

(h) In disputes involving more than two parties, the provi-
sions of subparagraphs (a) to (f) shall apply to the maximum
extent possible.

(1 4
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Article 4. General provisions

Annex VII, article 4 to 13, apply mutatis mutandis to the special
arbitration proceedings in accordance with this Annex.

Article 5. Fact finding

1. The parties to a dispute concerning the interpretation or appli-
cation of the provisions of this Convention relating to (1) fisheries,
(2) protection and preservation of the marine environment, (3) ma-
rine scientific research, or (4) navigation, including pollution from
vessels and by dumping, may at any time agree to request a special
arbitral tribunal constituted in accordance with article 3 of this
Annex to carry out an inquiry and establish the facts giving rise
to the dispute.

2. Unless the parties otherwise agree, the findings of fact of the
special arbitral tribunal acting in accordance with paragraph 1,
shall be considered as conclusive as between the parties.

3. If all the parties to the dispute so request, the special arbitral
tribunal may formulate recommendations which, without having
the force of a decision, shall only constitute the basis for a review
by the parties of the questions giving rise to the dispute.

4. Subject to paragraph 2, the special arbitral tribunal shall act
in accordance with the provisions of this Annex, unless the parties
otherwise agree.

ANNEX IX. PARTICIPATION BY INTERNATIONAL ORGANIZATIONS

Article 1. Use of terms

For the purposes of article 305 and of this Annex, “international
organization” means an intergovernmental organization constituted
by States to which its member States have transferred competence
over matters governed by this Convention, including the com-
petence to enter into treaties in respect of those matters.

Article 2. Signature

An international organization may sign this Convention if a ma-
jority of its member States are signatories of this Convention. At
the time of signature an international organization shall make a
declaration specifying the matters governed by this Convention in
respect of which competence has been transferred to that organiza-
tion by its member States which are signatories, and the nature
and extent of that competence.

Article 3. Formal confirmation and accession

1. An international organization may deposit its instrument of
formal confirmation or of accession if a majority of its member
States deposit or have deposited their instruments of ratification or
accession.

2. The instruments deposited by the international organization
shall contain the undertakings and declarations required by arti-
cles 4 and 5 of this Annex.



254

Article 4. Extent of participation and rights and obligations

1. The instrument of formal confirmation or of accession of an
international organization shall contain an undertaking to accept
the rights and obligations of States under this Convention in re-
spect of matters relating to which competence has been transferred
to it by its member States which are Parties to this Convention.

2. An international organization shall be a Party to this Conven-
tion to the extent that it has competence in accordance with the
declarations, communications of information or notifications re-
ferred to in article 5 of this Annex.

3. Such an international organization shall exercise the rights
and perform the obligations which it member States which are Par-
ties would otherwise have under this Convention, on matters relat-
ing to which competence has been transferred to it by those mem-
ber States. The member States. of that international o ization
shall not exercise competence which they have transfe to it.

4. Participation of such an international organization shall in no
case entail an increase of the representation to which its member
States which are States Parties would otherwise be entitled, in-
cluding rights in decision-making.

5. Participation of such an international organization shall in no
case confer any rights under this.Convention on member States of
the organization which are not States Parties to this Convention.

6. In the event of a conflict between the obligations of an inter-
national organization under this Convention and its obligations
under the agreement establishing the organization or any acts re-

. lating to it, the obligations under this Convention shall prevail.

Article 5. Declarations, notifications and communications

1. The instrument of formal confirmation or of accession of an
international organization shall contain a declaration specifying
the matters %)vemed by this Convention in respect of which com-

tence has been transferred to the organization by its member

tates which are Parties to this Convention.

2. A member State of an international organization shall, at the
time it ratifies or accedes to this Convention or at the time when
the organization deposits its instrument of formal confirmation or
of accession, whichever is later, make a declaration specifying the
matters governed by this Convention in respect of which it has
transferred competence to the organization.

- 8.-States Parties which are member States of an international or-
ganization which is a Pa% to this Convention shall be presumed
to have competence over matters governed by this Convention
‘in respect of which transfers of .competence to the organization
have not been specifically declared, notified or communicated by
those States under this article.

4. The international organization and its member States which
are States Parties shall promptly notify the depositary of this Con-
vention of any changes to the distribution of competence, including
new transfers of competence, specified in the declarations under
paragraphs 1 and 2.

5. Any State Party may request an international organization
and its member States which are States Parties to provide informa-
tion as to which, as between the organization and its member
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States, has competence in respect of any specific question which
has arisen. The organization and the member States concerned
shall provide this information within a reasonable time. The inter-
national organization and the member States may also, on their
own initiative, provide this information.

6. Declarations, notifications and communications of information
under this article shall specify the nature and extent of the com-
petence transferred.

Article 6. Responsibility and liability

1. Parties which have competence under article 5 of this Annex
shall have responsibility for failure to comply with obligations or
for any other violation of this Convention.

2. Any State Party may request an international organization or
its member States which are States Parties for information as to
who has responsibility in respect of any specific matter. The organi-
zation and the member States concerned shall provide this infor-
mation. Failure to provide this information within a reasonable
time or the provigion of contradictory information shall result in
joint and several liability.

Article 7. Settlement of disputes

1. At the time of deposit of its instrument of formal confirmation
or of accession, or at any time thereafter, an international organi-
zation shall be free to choose, by means of a written declaration,
one or more of the means for the settlement of disputes concerning
the interpretation or application of this Convention, referred to in
article 28';&‘?aragraph 1(a), (c) or (d).

2. Part applies mutatis mutandis to any dispute between Par-
ties to this Convention, one or more of which are international or-
ganizations.

3. When an international organization and one or more of its
member States are joint parties to a dispute, or parties in the same
interest, the organization shall be deemed to have accepted the
same procedures for the settlement of disputes as the member
States; when, however, a member State has chosen only the Inter-
national Court of Justice under article 287, the organization and
the member State concerned shall be deemed to have accepted arbi-
tration in accordance with Annex VII, unless the parties to the dis-
pute otherwise agree.

Article 8. Applicability of Part XVII

Part XVII applies mutatis mutandis to an international organiza-
tion, except in respect of the following:

(a) the instrument of formal confirmation or of accession of
an international organization shall not be taken into account
in the application of article 308, paragraph 1;

(b) (i) an international organization shall have exclusive ca-
pacity with respect to the application of articles 312 to 315, to
the extent that it has competence under article 5 of this Annex
over the entire subject-matter of the amendment;

(ii) the instrument of formal confirmation or of accession of
an international organization to an amendment, the entire
subject-matter over which the international organization has
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competence under article 5 of this Annex, shall be considered
to be the instrument of ratification or accession of each of the
member States which are States Parties, for the purposes of
applying article 316, paragraphs 1, 2 and 3;

(iii) the instrument of formal confirmation or of accession of
the international organization shall not be taken into account
in the a:lTlication of article 316, paragraphs 1 and 2, with re-
gard to all other amendments;

(c)@) an international organization may not denounce this
Convention in accordance with article 317 if any of its member
States is a State Party and if it continues to fulfil the qualifica-
tions specified in article 1 of this Annex;

(ii) an international organization shall denounce this Con-
vention when none of its member States is a State Party or if
the international organization no longer fulfils the qualifica-
tions specified in article 1 of this Annex. Such denunciation
shall take effect immediately.

>
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UNITED NATIONS @ NATIONS UNIES

URITED RATIONS CORVENTIOR CONVERTION DES NATIONS URIES
ON THE LAW OF THE SEA . SUR LE DROIT DE LA MER
CONCLUDED AT MOKTEGO BAY, JAMAICA CORCLUE A MONTEGO BAY (JAMAIQUE)
ON 10 DECEMBER 1982 LE 10 DECEMBRE 1982
PROCES-VERBAL OF RECTIFICATICN OF THE PROCES-VERBAL DE RECTIFICATION DU TEXTE
ENGLISH TEXT OF THE CERTIFIED TRUE ARGLAIS DES EXEMPLAIRES CERTIFIES
COPIES OF THE CONVENTION CONFORMES DE LA CONVENTIOR
THE SECRETARY-GENERAL OF THE LE SECRETAIRE GENERAL DE L'ORGANI-
UNITED NATIONS, acting in his cspacity SATIOR DES NATIORS UNIES, agissant en sa
as depositary of the United Hations qualité de dépositaire de la Convention
Conventicn on the Law of the Sea, des Bations Unies sur le droit de la wer,
concluded at Montego Bay, Jamaica, conclue 3 Montego Bay (Jamalque), le
on 10 Deceaber 1982, 10 décexmbre 1982,
WHEREAS, owing to a printing CONSIDERANT qu'3 la suite d'une
error, article 19 of acnex VI does erreur d'ispression_ l'article 19 de
not appear on page 178 in the English 1'annexe VI a £t& onis 2 la page 178 dans
text of the certified true coples of the le tme mlm des exexplaires cortifiés
Convention established on 19 January 1983, de la G ion &tablis le
: 19 jaavier 1583,
msmmmm:mumnga A DECIDE qu'il y avait lieu de
in the certified true copies should be compléter comme suit ladite page des
supplenented as follows: exemplaires certififs ccaformes @

[ Article 39
Expenses of the Tribunal 7
"1, The expenses of the Tribunal shall be borne by the States Partics and by

the Authority on such terms and in such & macner as shall be decided at tcet!nsa of the
States Parties.

2. When an entity other than a State Party or the Asthority is a party to a
case submitted :oxc.mmmxmrummmam:umuu

bute the oxp of the Tribuzal.”

IN WITRBSS WHEREOP, I, C‘tl-hmt . KN J0I DE QUOI, Rous, Carl-August
Fleischhauer, Under-S: . Tleischhaner, Secrftaire général adjoint,
the Legal Coucsel, h.nuwm. w:mm,m-m le
Procis-verbal, to be inserted in the &; bal, en vue de son
. certified true ies of the G ! !n-crt!.r.n dm .ludtu mlnru certifiés
at the Hesdquarters of the United Hatd . au Sidge de
Hew York, on 26 July 1$83. I'Orwmun des Hations Unfes, 3

Bew York, 1o 26 juillet 1983.
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UNITED NATIONS @ NATIONS um’s%

UNITED NATIONS CONVENTION ON THE LAW OF THE
SEA, CORCLUDED AT MONTEGO BAY, JAMAICA, ON
10 DECEMBER 1982

PROCES-VERBAL OF RECTIFICATION OF THE ERGLISH

AND SPANISH ORIGINAL OF THE CONVENTION

THE SECRETARY-GENERAL OF THE UNITED
NATIONS, acting in his capacity as depositery
of the United Naticns Convention on the Law
of the Sea, concluded at Montego Bay,
Jsmaica, on 10 December 1982,

WHEREAS it appears that the original
of the Convention (English and Spanish
texts) contains a number of errors which
should be corrected as follows:

English text
Page 105, article 242 (1), line &

Instead of:

“reseach”
read:

“research"
Page 141, sunex III, article 5 (3) (c),
line 6

Instead of:
“eranfer™

Al

ead:

"etransfer"

Spanish text
Page 105, article 211 (1), line 1

Instead of:

"las organizaciones
internacionales competentes"

"1a organizacibn internacional
competente”

'
CONVENTION DES NATIONS UNIES SUR LE DROIT DE
1A MER, CONCLUE A MONTEGO BAY (JAMAIQUE)
LE 10 DECEMBRE 1982

PROCES-VERBAL DE_RECTIFICATION DE L'ORIGINAL
ANGLAIS ET ESPAGNOL DE LA CORVENTION

. LE SECRETAIRE GENEBAL DE 1'ORGANISATION
DES NATIONS UNIES, agissant 88 qualit€ de
d8positaire de la Convention des Nations Unies
sur le droit de la mer, conclue 2 mntego Bay
(Jamalque) le 10 dScexbre 1982,

CONSIDERANT que 1'original de la
fonvention (textes anglais et espaguol)
ccupnrte un certain nombre d'erreurs qu'il
convic. 4rait de rectifier comme indiqué
ci-apras .
JTexte anglads

Page 105, article 242, .!aunagbe 1, ligne 4
Au lieu de :

“resecach"
lire :
“'rescarch”

Page 141, amnexe II1, article S, paragraphe 3 e)
ligne 6

Au lieu de :
"eranfer”
lire :

"eransfer”

Texte espagnol

Page 105, article 211, paragraphe 1, ligne 1

Au lieu de :

“las orgenizaciones internacionales
competentes"

lixe :

"la oraan.uciﬁu internacional
coupetente"
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WHEREAS the proposed correcticns were CONSIDERART que les propositions de
communicated by depositary notification correction ont &t€ commmiquées par
C.N.134.1984.TREATIES-5 of 25 June 1984 to notification dépositaire C.N.134,1984,
all States concerned, TREATIES-S du 25 juin 1984 3 tous les
WHEREAS at the end of a period of Ecacs intéressés, )
90 days from the date of that communication CONSIDERART que dans le d&lai-de
no objection had been notified, S0 jours A compter de la date delcc:te
HAS CAUSED the correctiocns to be °°f‘;“;§:’“f“‘ aucune objection n'a &té
effected in the original of the Convention no *
(English and Spanish texts) which also A PAIT PROCEDER dans 1'original de la
applies to the certified true copies of the Convention (textes anglais at espagnol)
Convention cstablished on 19 January 1983. aux corrections qui s'appliquent &galement aux
~emplaires certifi8s conformes de la
IN WITNESS WHEREOF, I, -emp
Carl-August Fleischhauer, Con. “nticn &tablis le 19 janvier 1983,
Under~Secretary-Gi 1, Legal C 1, EN TOI DE QUOI, Rous,
have signed this Procds-verbal Carl-Augus: Fleischhauer,
at the Headquarters of the Secrétaire général adjoint, Conseiller

United Nations, New York, on 1 October 1984. juridique, avéns signf le présent procds-verb:
au Sidge de 1'0rganisation des
Nations Unies; 3 New York, le ler octobre 19¢

Carl-August Fleischhauer



UNITED NATIONS CONVENTION ON THE LAW OF THE
SBA, CONCLUDED AT MONTEGO BAY, JAMAICA, ON
10 DECEMBER 19682

PROCES-VERBAL OF RECTIPICATION OF THE
ENGLISB ORIGINAL OF THE CONVENTION

THE SECRETARY-GENERAL OF THE UNITED
NATIONS, acting in his capscity as
depositary of the United Nations Convention
on the Low of the Sea, concluded at Montego
Bay, Jamaica, on 10 Decenber 1982,

WAEREAS it appears that the original
of the Convention (English text) contoins

an error which should be corrected zs
followss o

English text
Page 75, srticle 164, paragraph 2 (b),

line 2

Instesd of:

*"moterials which moy be derived
from the Ares"

read:

“minerals which may be derived
from the Arca*”

WHERBAS the corresponding proposed
correction was communicated to all
States concerned by depesitary
notificotion C.N.94.1985.TREATIES-6 of
30 April 1985,

WHERBAS at the oend of a period of
$0 doys from the dote of the Baid
communication no objection had been
notitied,
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CONVERTION DES NATIONS UNIES SUR LE DROIT
DE LA MER, CONCLUE A MORTEGO BAY (JAMAIQUE)
LE 10 DECEMBRE 1982

PROCES-VERDAL DE RECTIPICATION DE L'ORIGINAL
ANGLAIS DE LA CONVENTION

LE SECRETAIRE GENERAL DE L'ORGANISATION
DBS NATIONS UNIES, sgissant en 8a cualitd de
dépositaire de lo Convention des Nations
Unies sur le droit de la mer, conclue 3

go Boy (Jsmaigue) le 10 décembre 1982,

CORSIDERANT aue l'original de 1la
Convention (texte anglais) comporte une
erreur cu'il conviendrait de rectifier
cozmme indiqué ci-sprés :

Texte anglais

Page 75, srticle 164, paragraphe 2 b),
ligne 2

Au lieu de 3

*materials which may be derived from
the Area”

lire ¢

*minerals which may be derived from
the Area®

CONSIDERANT aue l» proposition de
ocorrection correspondsnte o été comruniauée -
3 tous les Btots intéressés por notification
aépositeire C.N.94.1985.TREATIES=6 du
30 avril) 1985,

CONSIDERANT aue dans le délai de
90 jours & compter de 1o date de ladite
communication avcune objection n's été
notifide, !
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HAS CAUSED the correction to be
effacted in the original of the
Convention (English text) which also
applies to the coertified true onpies
of the Convention estsblished on
19 Januery 1983.

IN WITNESS WHEREOF,
I, Carl-August Fleischhauer,
Under-Secretsr y-Generol, -
the Lagal Counsel, have signed this
Procés-verbal at the Headquarters of
the United Notions,
New York, on 8 August 198S,

A FAIT PROCEDER dans l'originol de
12 Convention (texte snglais) 3 ls
correction lzazelle s'applique
également aux exemploicer certifiés
conformes de 1a Convention établis le
19 janvier 1983. . .

EN FOI DE QUOI, Nous,
Carl-August Pleischhsuer,
Secrétaire génédrol odjoint,
Conseiller juridigue, avons cigné le
résent procids-verbal zu Sidge de
1'Organisation des Rotions Unies,
3 New York, le B 20iit 1985.

Zarl - 6541 Qe-a'kcf‘s

Carl-August Fleischhauner
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AGREEMENT RELATING TO THE IMPLEMENTATION OF
PART XI OF THE UNITED NATIONS CONVENTION ON THE
LAW OF THE SEA OF 10 DECEMBER 1982

The States Parties to this Agreement,

Recognizing the important contribution of the United Nations
Convention on the Law of the Sea of 10 December 1982 (herein-
after referred to as “the Convention”) to the maintenance of peace,
justice and progress for all peoples of the world,

Reaffirming that the seabed and ocean floor and subsoil thereof,
beyond the limits of national jurisdiction (hereinafter referred to as
“the Area”) as well as the resources of the Area, are the common
heritage of mankind,

Mindful of the importance of the Convention for the protection
and preservation of the marine environment and of the growing
concern for the global environment,

Having considered the report of the Secretary-General of the
United Nations on the results of the informal consultations among
States held from 1990 to 1994 on outstanding issues relating to
Part XI and related provisions of the Convention (hereinafter re-
ferred to as “Part XI”),

Noting the political and economic changes, including market-ori-
ented approaches, affecting the implementation of Part XI,

Wishing to facilitate universal participation in the Convention,

Considering that an agreement relating to the implementation of
Part XI would best meet that objective,

Have agreed as follows:

Article 1. Implementation of Part XI

1. The States Parties to this Agreement undertake to implement
Part XI in accordance with this Agreement.
2. The Annex forms an integral part of this Agreement.

Article 2. Relationship between this Agreement and Part XI

1. The provisions of this Agreement and Part XI shall be inter-
preted and applied together as a single instrument. In the event
of any inconsistency between this Agreement and Part X1, the pro-
visions of this Agreement shall prevail.

2. Articles 309 to 319 of the Convention shall apply to this Agree-
ment as they apply to the Convention.

Article 3. Signature

This Agreement shall remain open for signature at United Na-
tions Headquarters by the States and entities referred to in article
305, paragraph 1 (a), (c), (d), (e) and (f), of the Convention for 12
months from the date of its adoption.

(263)
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Article 4. Consent to be bound

1. After the adoption of this Agreement, any instrument of ratifi-
cation or formal confirmation of or accession to the Convention
shall also represent consent to be bound by this Agreement.

2. No State or entity may establish its consent to be bound by
this Agreement unless it has previously established or establishes
at the same time its consent to be bound by the Convention.

3. A State or entity referred to in article 3 may express its con-
sent to be bound by this Agreement by:

(a) Signature not subject to ratification, formal confirmation
or the procedure set out in article 5;

(b) Signature subject to ratification or formal confirmation,
followed by ratification or formal confirmation;

(c) Signature subject to the procedure set out in article 5; or

(d) Accession.

4. Formal confirmation by the entities referred to in article 305,
paragraph 1 (f), of the Convention shall be in accordance with
Annex IX of the Convention.

5. The instruments of ratification, formal confirmation or acces-
sion shall be deposited with the Secretary-General of the United
Nations.

Article 5. Simplified procedure

1. A State or entity which has deposited before the date of the
adoption of this Agreement an instrument of ratification or formal
confirmation of or accession to the Convention and which has
signed this Agreement in accordance with article 4, paragraph 3(c),
shall be considered to have established its consent to be bound by
this Agreement 12 months after the date of its adoption, unless
that State or entity notifies the depositary in writing before that
date it is not availing itself of the simplified procedure set out in
this article.

2. In the event of such notification, consent to be bound by this
Agreement shall be established in accordance with article 4, para-
graph 3(b).

Article 6. Entry into force

1. This Agreement shall enter into force 30 days after the date
on which 40 States have established their consent to be bound in
accordance with article 4 and 5, provided that such States include
at least seven of the States referred to in paragraph 1(a) of resolu-
tion II of the Third United Nations Conference on the Law of the
Sea (hereinafter referred to as “resolution II”) and that at least five
of those States are developed States. If these conditions for entry
into force are fulfilled before 16 November 1994, this Agreement
shall enter into force on 16 November 1994,

2. For each State or entity establishing its consent to be bound
by this Agreement after the requirements set out in paragraph 1
have been fulfilled, this Agreement shall enter into force on the
}:)hill;tieﬂ:i day following the date of establishment of its consent to

e bound.

VY
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Article 7. Provisional application

1. If on 16 November 1994 this Agreement has not entered into
{)orce, it shall be applied provisionally pending its entry into force
y:

(a) States which have consented to its adoption in the Gen-
eral Assembly of the United Nations, except any such State
which before 16 November 1994 notifies the depository in writ-
ing either that it will not so apply this Agreement or that it
will consent to such application only upon subsequent signa-
ture or notification in writing;

(b) States and entities which sign this Agreement, except
any such State or entity which notifies the depositary in writ-
ing at the time of signature that it will not so apply this Agree-
ment; )

(c) States and entities which consent to its provisional appli-
cation by so notifying the depositary in writing;

(d) States which accede to this Agreement.

2. All such States and entities shall apply this Agreement provi-
sionally in accordance with their national or internal laws and reg-
ulations, with effect from 16 November 1994 or the date of signa-
ture, notification of consent or accession, if later.

3. Provisional application shall terminate upon the date of entry
into force of this Agreement. In any event, provisional application
shall terminate on 16 November 1986 if at that date the require-
ment in article 6, paragraph 1, of consent to be bound by this
Agreement by at least seven of the States (of which at least five
must be developed States) referred to in paragraph 1 (a) of resolu-
tion II has not been fulfilled.

Article 8. States Parties

1. For the purposes of this Agreement, “States Parties” means
States which have consented to be bound by this Agreement and
for which this Agreement is in force.

2. This Agreement applied mutatis mutandis to the entities to in
article 305, paragraph 1 (c), (d), (e) and (f), of the Convention which
become Parties to this Agreement in accordance with the conditions
relevant to each, and to that extent “States Parties” refers to those
entities.

Article 9. Depositary

The Secretary-General of the United Nations shall be the deposi-
tary of this Agreement.
Article 10. Authentic texts

The original of this Agreement, of which the Arabic, Chinese,
English, French, Russian and Spanish texts are equally authentic,
shall be deposited with the Secretary-General of the United Na-
tions.

IN WITNESS WHEREOF, the undersigned Plenipotentiaries,
being duly authorized thereto, have signed this Agreement.

DONE AT NEW YORK, this 28th day of July, one thousand nine
hundred and ninety-four.
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ANNEX

SECTION 1. COSTS TO STATES PARTIES AND INSTITUTIONAL
ARRANGEMENTS

1. The International Seabed Authority (hereinafter referred to as
“the Authority”) is the organization through which States Parties
to the Convention shall, in accordance with the regime for the Area
established in Part XI and this Agreement, organize and control ac-
tivities in the Area, particularly with a view to administering the
resources of the Area. The Powers and functions of the Authority
shall be those expressly conferred upon it by the Convention. The
Authority shall have such incidental powers, consistent with the
Convention, as are implicit in, and necessary for, the exercise of
those powers and functions with respect to activities in the Area.

2. In order to minimize costs to States Parties, all organs and
subsidiary bodies to be established under the Convention and this
Agreement shall be cost-effective. The principle shall also apply to
the frequency, duration and scheduling of meetings.

3. The setting up and the functioning of the organs and subsidi-
ary bodies of the Authority shall be based on an evolutionary ap-
proach, taking into account the functional needs of the organs and
subsidiary bodies concerned in order that they may discharge effec-
tively their respective responsibilities at various stages of the de-
velopment of activities in the Area.

4. The early functions of the Authority upon entry into force of
the Convention shall be carried out by the Assembly, the Council,
the Secretariat, the Legal and Technical Commission and the Fi-
nance Committee. The functions of the Economic Planning Com-
mission shall be performed by the Legal and Technical Commission
until such time as the Council decides otherwise or until the ap-
proval of the first plan of work for exploitation.

5. Between the entry into force of the Convention and the ap-
proval of the first plan of work for exploitation, the Authority shall
concentrate on:

(a) Processing of applications for approval of plans of work
for ex?loration in accordance with Part XI and this Agreement;

(b) Implementation of decisions of the Preparatory Commis-
sion for the International Seabed Authority and for the Inter-
national Tribunal for the Law of the Sea (hereinafter referred
to as “the Preparatory Commission”) relating to the registered
pioneer investors and their certifying States, including their
rights and obligations, in accordance with article 308, para-
graph 5, of the Convention and resolution 1I, paragraph 13;

(c) Monitoring of compliance with plans of work for explo-
ration approved in the form of contracts;

(d) Monitoring and review of trends and developments relat-
ing to deep seabed mining activities, including regular analysis
of world metal market conditions and metal prices, trends and
prospects;

(e) Study of the potential impact of mineral production from
the Area on the economies of developing land-based producers
of those minerals which are likely to be most seriously affected,
with a view to minimizing their difficulties and assisting them
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in their economic adjustment, taking into account the work
done in this regard by the Preparatory Commission;

(f) Adoption of rules, regulations and procedures necessary
for the conduct of activities in the Area as they progress. Not-
withstanding the provisions of Annex III, article 17, paragraph
2 (b) and (c), of the Convention, such rules, regulations and
procedures shall take into account the terms of this Agree-
ment, the prolonged delay in commercial deep seabed mining
and the likely pace of activities in the Area;

(g) Adoption of rules, regulations and procedures incorporat-
ing applicable standards for the protection and preservation of
the marine environment; . .

(h) Promotion and encouragement of the conduct of marine
scientific research with respect to activities in the Area and the
collection and dissemination of the results of such research and
analysis, when available, with particular emphasis on research
related to the environmental impact of activities in the Area;

(i) Acquisition of scientific knowledge and monitoring of the
development of marine technology relevant to activities in the
Area, in particular technology relating to the protection and
preservation of the marine environment;

(j) Assessment of available data relating to prospecting and

loration;
eX?k) Timely elaboration of rules, regulations and procedures
for exploitation, including those relating to the protection and
preservation of the marine environment.

6. (a) An application for approval of a plan of work for explo-
ration shall be considered by the Council following the receipt of
a recommendation on the application from the Legal and Technical
Commission. The processing of an application for approval of a plan
of work for exploration shall be in accordance with the provisions
of the Convention, including Annex III thereof, and this Agree-
ment, and subject to the following:

(i) A plan of work for exploration submitted on behalf of a
State or entity, or any component of such entity, referred to in
resolution II, paragra&h 1(a) (ii) or (iii), other than a registered
pioneer investor, which had already undertaken substantial ac-
tivities in the Area prior to the entry into force of the Conven-
tion, or its successor in interest, shall be considered to have
met the financial and technical qualifications necessary for ap-
proval of a plan of work if the sponsoring State or States cer-
tify that the applicant has expended an amount equivalent to
at least US $30 million in research and exploration activities
and has expended no less than 10 percent of that amount in
the location, survey and evaluation of the area referred to in
the plan of work. If the plan of work otherwise satisfies the re-
quirements of the Convention and any rules, regulations and
procedures adopted pursuant thereto, it shall be approved by
the Council in the form of a contract. The provisions of section
3, paragraph 11, of this Annex shall be interpreted and applied
accordingly;

(ii) Notwithstanding the provisions of resolution II, para-
graph 8(a), a registered pioneer investor may request approval
of a plan of work for exploration within 36 months of the entry
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into force of the Convention. The plan of work for exploration
shall consist of documents, reports and other data submitted to
the Preparatory Commission both before and after registration
and shall be accompanied by a certificate of compliance, con-
sisting of a factual report describing the status of fulfillment
of obligations under the pioneer investor regime, issued by the
Preparatory Commission in accordance with resolution II,
paragraph 11(a). Such a plan of work shall be considered to be
atpproved. Such an approved plan of work shall be in the form
of a contract concluded between the Authority and the reg-
istered pioneer investor in accordance with Part XI and this
Agreement. The fee of US$ 250,000 paid pursuant to resolution
II, ;lraragraph 7(a), shall be deemed to be the fee relating to the
exploration phase pursuant to section 8, paragraph 3, of this
Annex. Section 3, paragraph 11, of this Annex shall be inter-
preted and applied accordingly;

(iii) In accordance with the principle of non-discrimination, a
contract with a State or entity or any component of such entity
referred to in subparagraph (a)i) shall include arrangements
which shall be similar to and no less favourable than those
agreed with any registered pioneer investor referred to in sub-
paragraPh (aXii). If any of the States or entities or any compo-
nents of such entities referred to in subparagraph (a)(i) are
.granted more favourable arrangements, the Council shall make
similar and no less favourable arrangements with regard to the
rights and obligations assumed by the registered pioneer inves-
tors referred to in subparagraph (aXii), provided that such ar-
iﬁngements do not affect or prejudice the interests of the Au-

ority; o

(iv) A State sponsoring an application for a plan of work pur-
suant to the provisions of subparagraph (a) (i) or (ii) may be
a State Party or a State which is applying this Agreement pro-
visionally in accordance with article 7, or a State which is a
member of the Authority on a provisional basis in accordance
with para%'raph 12; K

(v) Resolution II, paragraph 8(c), shall be interpreted and ap-
plied in. accordance with subparagraph (a)(iv).

(b) The approval of a plan of work for exploration shall be in ac-
cordance with article 153, paragraph 3, of the Convention.

7. An application for approval of a plan of work shall be accom-
panied by an assessment of the potential environmental impacts of
the proposed activities and by a description: of a programme for
oceanographic and baseline environmental studies in accordance
with the rules, regulations and procedures adopted by the Author-
ity.

8. An application for approval of a plan of work for exploration,
subject to paragraph 6(a) (i) or (ii), shall be processed in accordance
Xll'fh the procedures set out in section 3, paragraph 11, of this

nex.

9. A plan of work for exploration shall be approved for a period
of 15 years. Upon the expiration of a plan of work for exploration,
the contractor shall apply for a plan of work for exploitation unless
the contractor has already done so or has obtained an extension for
the plan of work for exploration. Contractors may apply for such
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extensions for periods of not more than five years each. Such exten-
sions shall be approved if the contractor has made efforts in good
faith to comply with the requirements of the plan of work but for
reasons beyond the contractor’s control has been unable to com-
plete the necessary preparatory work for proceeding to the exploi-
tation stage or if the prevailing economic circumstances do not jus-
tify proceeding to the exploitation stage.

10. Designation of a reserved area for the Authority in accord-
ance with Annex III, article 8, of the Convention shall take place
in connection with approval of an application for a plan of work for
exploration or approval of an application for a plan of work for ex-
ploration and exploitation.

11. Notwithstanding the provisions of paragraph 9, an approved
plan of work for exploration which is sponsored by at least one
State provisionally applying this Agreement shall terminate if such
a State ceases to apply this Agreement provisionally and has not
become a member on a provisional basis in accordance with para-
graph 12 or has not become a State Party.

12. Upon the entry into force of this Agreement, States and enti-
ties referred to in article 3 of this Agreement which have been ap-
plying it provisionally in accordance with article 7 and for which
it is not in force may continue to ke members of the Authority on
a provisional basis pending its entry into force for such States and
entities, in accordance with the following subparagraphs:

(a) If this Agreement enters into force before 16 November
1996, such States and entities shall be entitled to continue to
participate as members of the Authority on a provisional basis
upon notification to the depositary of the Agreement by such
a State or entity of its intention to participate as a member on
a provisional basis: Such membership shall terminate either on
16 November 1996 or upon the entry into force of this Agree-
ment and the Convention for such member, whichever is ear-
lier. The Council may, upon the request of the State or entity
concerned, extend such membership beyond 16 November 1996
for a further period or periods not exceeding a total of two
years provided that the Council is satisfied that the State or
entity concerned has been making efforts in good faith to be-
come a party to the Agreement and the Convention:

(b) If this Agreement enters into force after 15 November
1996, such States and entities may request the Council to
grant continued membership in the Authority on a provisional
basis for a period or periods not extending beyond 16 Novem-
ber 1998. The Council shall grant such membership with effect
from the date of the request if it is satisfied that the State or
entity has been making efforts in good faith to become a party
to the Agreement and the Convention;

(c) States and entities which are members of the Authority
on a provisional basis in accordance with subparagraph (a) or
(b) shall apply the terms of Part XI and this Agreement in ac-
cordance with their national or internal laws, regulations and
annual budgetary appropriations and shall have the same
rights and obligations as other members, including:
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(i) The obligation to contribute to the administrative
budget of the Authority in accordance with the scale of as-
sessed contributions;

(ii) The right to sponsor an application for approval of a
plan of work for exploration. In the case of entities whose
components are natural or juridical persons possessing the
nationality of more than one State, a plan of work for ex-
ploration shall not be approved unless all the States whose
natural or juridical persons comprise those entities are
State Parties or members on a provisional basis;

(d) Notwithstanding the provisions of paragraph 9, an ap-
proved plan of work in the form of a contract for exploration
which was sponsored pursuant to subparagraph (cXii) by a
State which was a member on a provisional basis shall termi-
nate if such membership ceases and the State or entity has not
become a State Party;

(e) If such a member has failed to make its assessed con-
tributions or otherwise failed to comply with its obligations in
accordance with this paragraph, its membership on a provi-
sional basis shall be terminated.

13. The reference in Annex III, article 10, of the Convention to
performance which has not been satisfactory shall be interpreted to
mean that the contractor has failed to comply with the require-
ments of an approved plan of work in spite ofy a written warning
or t\la\lrarnings from the Authority to the contractor to comply there-
with.

14. The Authority shall have its own budget. Until the end of the
year following the year during which this Agreement enters into
force, the administrative expenses of the Authority shall be met
through the budget of the United Nations. Thereafter, the adminis-
trative expenses of the Authority shall be met by assessed contribu-
tions of its members, including any members on a provisional basis,
in accordance with articles 171, subparagraph (a), and 173 of the
Convention and this Agreement, until the Authority has sufficient
funds from other sources to meet those expenses. The Authority
shall not exercise the power referred to in article 174, paragraph
l1>’ gf the Convention to borrow funds to finance its administrative

udget.

15. The Authority shall elaborate and adopt, in accordance with
article 162, para%raph 2 (o)(ii), of the Convention, rules, regulations
and procedures based on the principle contained in sections 2, 5,
6, 7 and 8 of this Annex, as well as any additional rules, regula-
tions and procedures necessary to facilitate the approval of plans
of work for exploration or exploitation, in accordance with the fol-
lowing su!’)l%laragraphs:

(a) The Council may undertake such elaboration any time it
deems that all or any of such rules, regulations or procedures
are required for the conduct of activities in the Area, or when
it determines that commercial exploitation is imminent, or at
the request of a State whose national intends to apply for ap-
proval of a plan of work for exploitation;

(b) if a request is made by a State referred to in subpara-
graph (a) the Council shall, in accordance with article 162,
paragraph 2 (o), of the Convention, complete the adoption of
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such n:les, regulations and procedures within two years of the
request;

c) If the Council has not completed the elaboration of the
rules, regulations and procedures relating to exploitation with-
in the Erescribed time and an application for approval of a plan
of work for exploitation is pending, it shall none the less con-
sider and provisionally approve such plan of work based on the
provisions of the Convention and any rules, regulations and
procedures that the Council may have adopted provisionally, or
on the basis of the norms contained in the Convention and the
terms and principles contained in this Annex as well as the
principle of non-discrimination among contractors.

16. The draft rules, regulations and procedures and any rec-
ommendations relating to the provisions of Part XI, as contained
in the r:ﬂorts and recommendations of the Preparatory Commis-
sion, shall be taken into account by the Authority in the a%?{)tion
of rules, regulations and procedures in accordance with Part XI and
this ment.

17. The relevant provisions of Part XI, section 4, of the Conven-
tion 1f:hall be interpreted and applies in accordance with this Agree-
ment.

SECTION 2. THE ENTERPRISE

1. The Secretariat of the Authority shall perform the functions of
the Enterprise until it begins to operate independently of the Sec-
retariat. The Secretary-General of the Authority shall appoint from
within the staff of the Authority an interim Director-General to
oversee the performance of these functions by the Secretariat.

The functions shall be:

(a) Monitoring and review of trends and developments relat-
ing to deep seabed mining activities, including regular analysis
of world metal market conditions and metal prices, trends and
prospects;

(b) Assessment of the results of the conduct of marine sci-
entific research with respect to activities in the Area, with par-
ticular emphasis on research related to the environmental im-
pact of activities in the Area;

(c) Assessment of available data relating to prospecting and
ex?loration, including the criteria for such activities;

d) Assessment of technological developments relevant to ac-
tivities in the Area, in particular technology relating to the
protection and preservation of the marine environment;

(e) Evaluation of information and data relating to areas re-
served for the Authority;

(f) Assessment of approaches to joint-venture operations;

(g) Collection of information on the availability of trained
manpower;

(h) Study of managffzf'ial policy options for the administration
of the Enterprise at different stages of its operations.

2. The Enterprise shall conduct its initial deep seabed mining op-
erations through joint ventures. Upon the approval of a plan of
work for exploitation for an entity other than the Enterprise, or
upon receipt by the Council of an application for a joint-venture op-
eration with the Enterprise, the Council shall take up the issue of -
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the functioning of the Enterprise independenttll}; of the Secretariat
of the Authority. If joint-venture operations with the Enterprise ac-
cord with sound commercial principles, the Council shall issue a di-
rective pursuant to article 170, paragraph 2, of the Convention pro-
viding for such independent functioning.

3. The obligation of States Parties to fund one mine site of the
Enterprise as provided for in Annex IV, article 11, par:ﬁ'raph 3, of
the Convention shall not apply and States Parties shall be under
no obligation to finance any of the operations in any mine site of
the Enterprise or under its joint-venture arraniements.

4. The obligations ag{)ﬂlicable to contractors shall apply to the En-
terprise. Notwithstanding the provisions of article 153, paragraph
3, and Annex III, article 3, paragraph 5, of the Convention, a plan
of work for the Enterprise upon its approval shall be in the form
of a contract concluded between the Authority and the Enterprise.

5. A contractor which has contributed a particular area to the
Authority as a reserved area has the right of first refusal to enter
into a joint-venture arrangement with the Enterprise for explo-
ration and exploitation of that area. If the Enterprise does not sub-
mit an application for a plan of work for activities in respect of
such a reserved area within 15 years of the commencement of its
functions independent of the Secretariat of the Authority or within
15 years of the date of which that area is reserved for the Author-
ity, whichever is the later, the contractor which contributed the
area shall be entitled to apply for a plan of work for that area pro-
vided it offers in good faith to include the Enterprise as a joint-ven-
ture partner. ]

6. Article 170, paragraph 4, Annex IV and other provisions of the
Convention relating to the Enterprise shall be interpreted and ap-
plied in accordance with this section.

SECTION 3. DECISION-MAKING

1. The general policies of the Authority shall be established by
the Assembly in collaboration with the Council.

2. As a general rule, decision-making in the organs of the Au-
thority should be by consensus.

3. If all efforts to reach a decision by consensus have been ex-
hausted, decisions by voting in the Assembly on questions of proce-
dure shall be taken by a majority of members present and voting,
and decision on questions of substance shall be taken by a two-
thirds majority of members present and voting, as provided for in
article 159, paragraph 8, of the Convention.

4. Decisions of the Assembly on any matter for which the Council
also has competence or on any administrative, budgetary or finan-
cial matter shall be based on the recommendations of the Council.
If the Assembly does not accept the recommendation of the Council
on any matter, it shall return the matter to the Council for further
consideration. The Council shall reconsider the matter in the light
of the views expressed by the Assembly.

5. If all efforts to reach a decision by consensus have been ex-
hausted, decision by voting in the Council on questions of proce-
dure shall be taken by a majority of members present and voting,
and decisions on questions of substance, except where the Conven-
tion provides for decisions by consensus in the Council, shall be
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taken by a two-thirds majority of members present and voting, pro-
vided that such decisions are not opposed by a majority in any one
of the chambers referred to in paragraph 9. In taking decisions the
Council shall seek to promote the interests of all the members of
the Authority.

6. The Council may defer the taking of a decision in order to fa-
cilitate further negotiation whenever it appear that all effort at
achieving consensus on a question have not been exhausted.

7. Decisions by the Assembly or the Council having financial or
bud%‘etary implications shall be based on the recommendations of
the Finance C%mmittee.

8. The provisions of article 161, paragraph 8(b) and (c), of the
Convention shall not z}pgly

9. (a) Each group of States elected under paragraph 15(a) to (c)
shall be treated as a chamber for the purposes of voting in the
Council. The developing States elected under paragraph 15(d) and
(e) shall be treated as a single chamber for the purposes of voting
in the Council.

(b) Before electing the members of the Council, the Assembly
shall establish lists of countries fulfilling the criteria for member-
ship in the groups of States in paragraph 15(a) to (d). If a State

ils the criteria for membership in more than one group, it may
only be proposed by one group for election to the Council and it
shall represent only that group in voting in the Council.

10. Each group of States in paragraph 15(a) to (d) shall be rep-
resented in the Council by those members nominated by that
group. Each group shall nominate only as many candidates as the
number of seats required to be filled by that group. When the num-
ber of potential candidates in each of the groups referred to in
paragraph 15(a) to (e) exceeds the .number of seats available in
each of those respective groups, as a general rule, the principle of
rotation shall apply. States members of each of those groups shall
determine how this princi[.lule shall apply in those groups.

11. (a) The Council shall approve a recommendation by the Legal
and Technical Commission for approval of a plan of work unless by
a two-thirds majority of its members present and voting, including
a majority of members present and voting in each of the chambers
of the Council, the Council decides to disapprove a plan of work.
If the Council does not take a decision on a recommendation for ap-
proval of a plan of work within a prescribed period, the rec-
ommendation shall be deemed to have been approved by the Coun-
cil at the end of that period. The prescribed period shall normally
be 60 days unless the Council decides to provide for a longer pe-
riod. If the Commission recommends the disapproval of a plan of
work or does not make a recommendation, the council may never-
theless approve the plan of work in accordance with its rules of
procedure for decision-making on questions of substance.

(b) The provisions of article 162, paragraph 2(j), of the Conven-
tion shall not apply.

12. Where a dispute arises relating to the disapproval of a plan
of work, such dispute shall be submitted to the dispute settlement
procedures set out in the Convention.

13. Decisions by voting in the Legal and Technical Commission
shall be by a majority of members present and voting.
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14. Part XI, section 4, subsections B and C, of the Convention
shall be interpreted and applied in accordance with this section.

15. The Council shall consist of 36 members of the Authority
elected by the Assembly in the following order:

(a) Four members from among those States Parties which,
during the last five gears for which statistics are available,
have either consumed more than 2 per cent in value terms of
total world consumption or have had net imports of the com-
modities produced from the categories of minerals to be derived
from the Area, provided that the four members shall include
one State from the Eastern European region having the largest
economy in that region in terms of gross domestic product and
the State, on the date of entry into force of the Convention,
having the largest economy in terms of gross domestic product,
if such States wish to be represented in this group;

(b) Four members from among the eight States Parties which
have made the largest investments in greparation for and in
the conduct of activities in the Area, either directly or through
their nationals;

(c) Four members from among States Parties which, on the
basis of production in areas under their jurisdiction, are major
net exporters of the categories of minerals to be derived from
the Area, including at least two developing States whose ex-
ports of such minerals have a substantial bearing upon their
economies;

(d) Six members from amor'lﬁl developing States Parties, rep-
resenting special interests. The special interests to be rep-
resented shall include those of States with large populations,
States which are land-locked or geographically disadvantaged,
island States, States which are major importers of the cat-
egories of minerals to be derived from the Area, States which
gre potential producers of such minerals and least developed

tates;

(e) Eighteen members elected according to the principle of
ensuring an equitable geographical distribution of seats in the
Council as a whole, provided that each geographical region
shallhh?‘ve allxtx least one llllmember eleﬁ:lteac} under thﬂi lsgbpzfra-
graph. For this p se, the geographical regions s. e Afri-
ca, Asia, Eastern Eum e, Lﬁin All)nerica and the Caribbean
and Western Europe and Others.

16. The provisions of article 161, paragraph 1, of the Convention
shall not apply.

SECTION 4. REVIEW CONFERENCE

The provisions relating to the Review Conference in article 155,
par: phs 1, 3 and 4, of the Convention shall not apfpil:i\;. Notwith-
standing the provisions of article 314, paragraph 2, of the Conven-
tion, the Assembly, on the recommendation of the Council, may un-
dertake at any time a review of the matters referred to in article
155, paragraph 1, of the Convention. Amendments relating to this
Agreement and Part XI shall be subject to the procedures con-
tained in articles 314, 315 and 316 of the Convention, provided
that the principles, regime and other terms referred to in article
155, paragraph 2, of the Convention shall be maintained and the
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thts referred to in paragraph 5 of that article shall not be af-

SECTION 5. TRANSFER OF TECHNOLOGY

1. In addition to the provisions of article 144 of the Convention,
transfer of technology for the purposes of Part XI shall be governed
by the following principles:

(a) The Enterprise, and develo%in§ States wishing to obtain
deep seabed mining technology, shall seek to obtain such tech-
nology on fair and reasonable commercial terms and conditions
on the open market, or through joint-venture arrangements.

(b) If the Enterprise or developing States are unable to ob-
tain deep seabed mining technology, the Authority may request
all or any of the contractors and their respective sponsoring
State or States to cooperate with it in facilitating the acquisi-
tion of deep seabed mining technology by the Enterprise or its
joint venture, or by a developing State or States seeking to ac-
quire such technology on fair and reasonable commercial terms
and conditions, consistent with the effective protection of intel-
lectual pro&erty rights. States Parties undertake to cooperate
fully and effectively with the Authority for this purpose and to
ensure that contractors sponsored by them also cooperate fully
with the Authority;

(c) As a general rule, States Parties shall promote inter-
national technical and scientific cooperation with regard to ac-
tivities in the Area either between the parties concerned or by
developing training, technical assistance and scientific coopera-
tion programmes in marine science and technology and the
protection and preservation of the marine environment.

2. Thle provisions of Annex III, article 5, of the Convention shall
not apply.

SECTION 6. PRODUCTION POLICY

1. The production policy of the Authority shall be based on the
following principles:

(a% evelopment of the resources of the Area shall take place
in accordance with sound commercial principles;

(b) The provisions of the General Agreement on Tariffs and
Trade, its relevant codes and successor or su}ierseding agree-
ments shall apply with respect to activities in the Area;

(c) In particular, there shall be no subsidization of activities
in the Area except as may be permitted under the agreements
referred to in subparagraph (b). Subsidization for the purpose
of these principles shall be defined in terms of the agreements
referred to in subparagraph (b);

(d) There shall be no discrimination between minerals de-
rived from the Area and from other sources. There shall be no
preferential access to markets for such minerals or for imports
of commodities produced from such minerals, in particular:

(i) By the use of tariff or non-tariff barriers; and

‘(i) Given by States Parties to such minerals or commod-
ities produced by their state enterprises or by natural or
juridical persons which possess their nationality or are
controlled by them or their nationals;



276

(e) The plan of work for exploitation approved by the Author-
ity in respect of each mining area shall indicate an anticipated
production schedule which shall include the estimated maxi-
mum amounts of minerals that would be produced per year
under the plan of work; .

() The following shall apply to the settlement of disputes
concerning the provisions of the agreements referred to in sub-
paragraph (b):

(i) Where the States Parties concerned are parties to
such agreements, they shall have recourse to the dispute
settlement procedures of those agreements;

(ii) Where one or more of the States Parties concerned
are not parties to such agreements, they shall have re-
course to the dispute settlement procedures set out in the
Convention;

(g) In circumstances where a determination is made under
the agreements referred to in subparagraph (b) that a State
Party has engaged in subsidization which is prohibited or has
resulted in adverse effects on the interests of another State
Party and appropriate steps have not been taken by the rel-
evant State Party or States Parties, a State Party may request
the Council to take appropriate measures.

2. The principles contained in paragraph 1 shall not affect the
rights and obligations under any provision of the agreements re-
ferred to in paragraph 1 (b), as well as the relevant free trade and
customs union agreements, in relations between States Parties
which are parties to such agreements.

3. The acceptance by a contractor of subsidies other than those
which may be permitted under the agreements referred to in para-
graph 1 (b) shall constitute a violation of the fundamental terms
of the contract forming a plan of work for the carrying out of activi-
ties in the Area.

4. Any State Party which has reason to believe that there has
been a breach of the requirements of paragraphs 1 (b) to (d) or 3
may initiate dispute settlement procedures in conformity with
paragraph 1 (f) or (g).

5. A State Party may at any time bring to the attention of the
Council activities which in its view are inconsistent with the re-
quirements of paragraph 1 (b) to (d).

6. The Authority shall develop rules, regulations and procedures
which ensure the implementation of the provisions of this section,
including relevant rules, regulations and procedures governing the
approval of plans to work.

7. The provisions of article 151, paragraphs 1 to 7 and 9, article
162, paragraph 2 (q), article 165, paragragh 2 (n), and Annex III,
article 6, paragraph 5, and article 7, of the Convention shall not
apply.

SECTION 7. ECONOMIC ASSISTANCE

1 Thwolicy of the Authority of assisting developing countries

which suffer serious adverse effects on their export earnings or

economies resulting from a reduction in the price of an affected
mineral or in the volume of exports of that mineral, to the extent
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that such reduction is caused by activities in the Area, shall be
based on the following principles:

(a) The Authority shall establish an economic assistance
fund from a portion of the funds of the Authority which ex-
ceeds those necessary to cover the administrative expenses of
the Authority. The amount set aside for this purpose shall be
determined by the Council from time to time, upon the rec-
ommendation of the Finance Committee. Only funds from pay-
ments received from contractors, including the Enterprise, and
voluntary contributions shall be used for the establishment of
the economic assistance fund;

(b) Developing land-based producer States whose economies
have been determined to be seriously affected by the produc-
tion of minerals from the deep seabed shall be assisted from
the economic assistance fund of the Authority;

(c) The Authority shall provide assistance from the fund to
affected developing land-based producer States, where appro-
priate, in cooperation with existing global or regional develop-
ment institutions which have the infrastructure and expertise
to carry out such assistance programmes;.

(d) The extent and period of such assistance shall be deter-
mined on a case-by-case basis. In doing so, due consideration
shall be given to the nature and magnitude of the problems en-
countered by affected developing land-based producer States.

2. Article 151, paragraph, 10, of the Convention shall be imple-
mented by means of measures of economic assistance referred to in
paragraph 1. Article 160, paragraph 2 (1), article 162, paragraph
2 (n), article 164, paragraph 2 (d), article 171, subparagraph (f),
and article 173, paragraph 2 (c), of the Convention shall be inter-
preted accordingly.

SECTION 8. FINANCIAL TERMS OF CONTRACTS

1. The following principles shall provide the basis for establish-
ing rules, regulations and procedures for financial terms of con-

tracts: :

(a) The system of payments to the Authority shall be fair

both to the contractors and to the Authority and shall provide
- adequate means of determining compliance by the contractor
with such system;

(b) The rates of payments under the system shall be within
the range of those prevailing in respect to land-based mining
of the same or similar minerals in order to avoid giving deep
seabed miners an artificial competitive advantage or imposing
on them a competitive disadvantage;

(c) The system should not be complicated and should not im-
pose major administrative costs on the Authority or on a con-
tractor. Consideration should be given to the adoption of a roy-
alty system or a combination of a royalty and profit-sharing
system. If alternative systems are decided upon, the contractor
has the right to choose the system applicable to its contract.
Any subsequent changes in choice between alternative sys-
tems, however, shall be made by agreement between the Au-
thority and the contractor;



278

(d) An annual fixed fee shall be payable from the date of
commencement of commercial production. This fee may be
credited against other payments due under the system adopted
in accordance with subparagraph (c). The amount of the fee
shall be established by the Council;

(e) The system of payments may be revised periodically in
the light of changing circumstances. Any changes shall be ar
plied in a non-discriminatory manner. Such changes may apply
to existing contracts only at the election of the contractor. An
subsequent change in choice between alternative systems shall
be made by agreement between the Authority and the contrac-
to .

T;

(f) Disputes concerning the interpretation or application of
the rules and regulations based on.these principles shall be
subject to the dispute settlement procedures set out in the
Convention.

2. The provisions of Annex III, article 13, paragraphs 3 to 10, of
the Convention shall not appl{.

3. With regard to the implementation of Annex III, article 13,
garagraph 2, of the Convention, the fee for processing applications
or approval of the plan of work limited to one phase, either the
exploration phase or the exploitation phase, s be US$260,000.

SECTION 9. THE FINANCE COMMITTEE

1. There is hereby established a Finance Committee. The Com-
mittee shall be composed of 15 members with appropriate qualifica-
tions relevant to financial matters. States Parties shall nominate
candidates of the highest standards of competence and integrity.

2. No two members of the Finance Committee shall be nationals
of the same State Party.

3. Members of the Finance Committee shall be elected by the As-
sembly and due account shall be taken of the need for equitable
geogr%:phical distribution and the representation of special inter-
ests. Each group of States referred to in section fzéfaragraph 15
(a), (b), (c) and (d), of this Annex shall be represented on the Com-
mittee by at least one member. Until the Authority has sufficient
funds other than assessed contributions to meet its administrative
expenses, the membership of the Committee shall include rep-
resentatives of the five largest financial contributors to the admin-
istrative budget of the Authority. Thereafter, the election of one
member from each group shall be on the basis of nomination by the
members of the respective group, without prejudice to the possibil-
ity of further members being elected from each group.

4. Members of the Finance Committee shall hold office for a term
of five years. They shall be eligible for re-election for a further
term.

5. In the event of the death, incapacity or resignation of a mem-
ber of the Finance Committee prior to the expiration of the term
of office, the Assembly shall elect for the remainder of the term a
member from the same geograghical region or %:up of States.

6. Members of the Finance Committee shall have no financial in-
terest in any activity relating to matters upon which the Commit-
tee has the responsibility to make recommendations. They shall not
disclose, even after the termination of their functions, any confiden-
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tial information coming to their knowledge by reason of their duties
for the Authority.

7. Decisions by the Assembly and the Council on the following is-
sues shall take into account recommendations of the Finance Com-
mittee:

(a) Draft financial rules, regulations and procedures of the
organs of the Authority and the financial management and in-
ternal financial administration of the Authority;

(b) Assessment of contributions of members to the adminis-
trative budget of the Authority in accordance with article 160,
paragraph 2(e), of the Convention;

(c) All relevant financial matters, including the proposed an-
nual budget prepared by the Secretary-General of the Author-
ity in accordance with article 172 of the Convention and the fi-
nancial aspects of the implementation of the programmes of
work of the Secretariat;

(d) The administrative budget;

(e) Financial obligations of States Parties arising from the
implementation of this Agreement and Part XI as well as the
administrative and budgetary implications of proposals and
recommendations involving expenditure from the funds of the
Authority;

(f) Rules, regulations and procedures on the equitable shar-
ing of financial and other economic benefits derived from ac-
tivities in the Area and the decisions to be made thereon.

8. Decisions in the Finance Committee on questions of procedure
shall be taken by a majority of members aEres.ent and voting. Deci-
sions on questions of substance shall be taken by consensus.

9. The requirement of article 162, paragraph 2(y), of the Conven-
tion to establish a subsidiary organ to deal with financial matters
shall be deemed to have been fulfilled by the establishment of the
Finance Committee in accordance with this section.
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RESOLUTION II.—GOVERNING PREPARATORY INVESTMENT IN
PIONEER ACTIVITIES RELATING TO POLYMETALLIC NODULES

The Third United Nations Conference on the Law of the Sea,

Having adopted the Convention on the Law of the Sea (the “Con-
vention”),

Having established by resolution I the Preparatory Commission
for the International Sea-Bed Authorit‘y and for the International
Tribunal for the Law of the Sea (the “Commission”) and directed
it to prepare draft rules, regulations and procedures, as necessary
to enable the Authority to commence its functions, as well as to
make recommendations for the early entry into effective operation
of the Enterprise,

Desirous of making provision for investments by States and other
entities made in a manner compatible with the international
régime set forth in Part XI of the Convention and the Annexes re-
lating thereto, before the entry into force of the Convention,

Recognizing the need to ensure that the Enterprise will be pro-
vided with the funds, technology and expertise necessary to enable
it to keep pace with the States and other entities referred to in the
preceding paragraph with respect to activities in the Area,

Decides as follows:

1. For the purposes of this resolution:
(a) “pioneer investor” refers to:

(i) France, India, Japan and the Union of Soviet So-
cialist Republics, or a state enterprise of each of those
States or one natural or juridical person which pos-
sesses the nationality of or is effectively controlled by
each of those States, or their nationals, provided that
the State concerned signs the Convention and the
State or state enterprise or natural or juridical person
has expended, before 1 January 1983, an amount
equivalent to at least $US 30 million (United States
dollars calculated in constant dollars relative to 1982)
in pioneer activities and has expended no less than 10
per cent of that amount in the location, survey and
evaluation of the area referred to in garagraph 3 (a);

(ii) four entities, whose components being natural or
juridical persons! possess the nationality of one or
more of the following States, or are effectively con-
trolled by one or more of them or their nationals: Bel-
gium, Canada, the Federal Republic of Germany, Italy,
Japan, the Netherlands, the United Kingdom of Great
Britain and Northern Ireland, and the United States
of America, provided that the certifying State or
States sign the Convention and the entity concerned
has expended, before 1 January 1983, the levels of ex-
penditure for the purpose stated in subparagraph (i);

(iii) any developing State which signs the Conven-
tion or any state enterprise or natural or juridical per-
son which possesses the nationality of such State or is

1For their identity and composition see “Sea-bed mineral resource development: recent activi-
ties of the international Consortia” and addendum, published by the Department of Inter-
national Economic and Social Affairs of the United Nations (ST/ESA/107 and Add.1).
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effectively controlled by its or its nationals, or any
group of the foregoing, which, before 1 January 1985,
has expended the levels of expenditure for the purpose
stated in subparagraph (i);
The rights of the pioneer investor may devolve upon its suc-
cessor in interest.

(b) “pioneer activities” means undertakings, commit-
ments of financial and other assets, investigations, find-
ings, research, engineering development and other activi-

" ties relevant to the identification, discovery, and system-
atic analysis and evaluation of polymetallic nodules and to
the determination of the technical and economic feasibility
of exploitation. Pioneer activities include:

(i) any at-sea observation and evaluation activity
which has as its objective the establishment and docu-
mentation of the nature, shape, concentration, location
and grade of polymetallic nodules and of the environ-
mental, technical and other appropriate factors which
must be taken into account before exploitation;

(ii) the recovery from the Area of polymetallic nod-
ules with a view to the designing, fabricating and test-
ing of equipment which is intended to be used in the
exploitation of polymetallic nodules;

(c) “certifying State” means a State which signs the Con-
vention, standing in the same relation to a pioneer inves-
tor as would a sponsoring State pursuant to Annex III, ar-
ticle 4, of the Convention and which certifies the levels of
expenditure specified in subparagraph (a);

(d) “polymetallic nodules” means one of the resources of
the Area consisting of any deposit or accretion of nodules,
on or just below the surface of the deep sea-bed, which
contain manganese, nickel, cobalt and copper;

(e) “pioneer area” means an area allocated by the Com-
mission to a pioneer investor for pioneer activities pursu-
ant to this resolution. A pioneer area shall not exceed
150,000 square kilometers. The pioneer investor shall re-
linquish portions of the pioneer area to revert to the Area,
in accordance with the following schedule:

(i) 20 per cent of the area allocated by the end of the
third year from the date of the allocation;

(ii) an additional 10 per cent of the area allocated by
the end of the fifth year from the date of the alloca-
tion;

(iii) an additional 20 per cent of the area allocated
or such larger amount as would exceed the exploi-
tation area decided upon by the Authority in its rules,
regulations and procedures, after eight years from the
date of the allocation of the area or the date of the
qward of a production authorization, whichever is ear-

lier;
(f) “Area”, “Authority”, “activities in the Area” and “re-
sources” have the meanings assigned to those terms in the
Convention.

'd’_
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2. As soon as the Commission begins to function, any State
which has signed the Convention may apply to the Commission
on its behalf or on behalf of any state enterprise or entity or
natural or juridical person specified in paragraph 1(a) for reg-
istration as a pioneer investor. The Commission shall register
the applicant as a pioneer investor if the application:

(a) is accompanied, in the case of a State which has
signed the Convention, by a statement certifying the level
of expenditure made in accordance with paragraph 1(a),
and, in all other cases, a certificate concerning such level
of expenditure issued by a certifying State or States; and

(b) is conformity with the other provisions of this resolu-
tion, including paragraph 5.

3. (a) Every application shall cover a total area which need
not be a single continuous area, sufficiently large and of suffi-
cient estimated commercial value to allow two mining oper-
ations. The application shall indicate the co-ordinates of the
area defining the total area and dividing it into two parts of
equal estimated commercial value and shall contain all the
data available to the applicant with respect to both parts of the
area. Such. data shall include, inter alia, information relatin
to mappigf, testing, the density of polymetallic nodules an
their metal content. In dealing with such data, the Commission
and its staff shall act in accordance with the relevant provi-
sions of the Convention and its Annexes concerning the con-
fidentiality of data.

(b) Within 45 days of receiving the data required by subpara-
graph (a), the Commission s designate the part of the area
which is to be reserved in accordance with the Convention for
the conduct of activities in the Area by the Authority through
the Enterprise or in association with developing States. The
other part of the area shall be allocated to the pioneer investor
as a pioneer area.

4. No pioneer investor may be registered in respect of more
than one pioneer area. In the case of a pioneer investor which
is made up of two or more components, none of such compo-
nents may apply to be registered as a pioneer investor in its
own right or under paragraph 1(a)iii).

5. (a) Any State which has signed the Convention and which
is a prospective certifying State shall ensure, before making
applications to the Commission under paragraph 2, that areas
in respect of which applications are made do not overlap one
another or areas previously allocated as pioneer areas. The
States concerned shall keep the Commission currently and
fully informed of any efforts to resolve conflicts with respect to
overlapping claims and of the results thereof.

(b) Certifying States shall ensure, before the entry into force
of the Convention, that pioneer activities are conducted in a
manner compatible with it.

(c) The prospective certifying States, including all potential
claimants, shall resolve their conflicts as required under sub-
paragraph (a) by negotiations within a reasonable period. If
such conflicts have not been resolved by 1 March 1983, the pro-
spective certifying States shall arrange for the submission of
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all such claims to binding arbitration in accordance with
UNCITRAL Arbitration Rules to commence not later than 1
May 1983 and to be completed by 1 December 1984. If one of
the States concerned does not wish to participate in the arbi-
tration, it shall arrange for a juridical person of its nationality
to represent it in the arbitration. The arbitral tribunal may, for
good cause, extend the deadline for the making of the award
for one or more 30-day periods.

(d) In determining the issue as to which applicant involved
in a conflict shall be awarded all or part of each area in con-
flict, the arbitral tribunal shall find a solution which is fair
and equitable, having regard, with respect to each applicant in-
volved in the conflict, to the following factors:

(i) the deposit of the list of relevant co-ordinates with
the prospective certifying State or States not later than
the date of adoption of the Final Act or 1 January 1983,
whichever is earlier;

(ii) the continuity and extent of past activities relevant
to each area in conflict and to the application area of
which it is a part;

(iii) the date on which each pioneer investor concerned
or predecessor in interest or component organization there-
of commenced activities at sea in the application area;

(iv) the financial cost of activities measured in constant
United States dollars relevant to each area in conflict and
to the application area of which it is a part; and

(v) the time when those activities were carried out and
the quality of activities.

6. A pioneer investor registered pursuant to this resolution
shall, from the date of registration, have the exclusive right to
carry out pioneer activities in the pioneer area allocated to it.

7. (a) Every applicant for registration as a pioneer investor
shall pay to the Commission a fee of $US 250,000. When the
pioneer investor applies to the Authority for a plan of work for
exploration and exploitation the fee referred to in Annex III,
articégo 13, paragraph 2, of the Convention shall be $US
250,000.

(b) Every registered pioneer investor shall pay an annual
fixed fee of $US 1 million commencing from the date of the al-
location of the pioneer area. The payments shall be made by
the pioneer investor to the Authority upon the approval of its
plan of work for exploration and exploitation. The financial ar-
rangements undertaken pursuant to such plan of work shall be
adjusted to take account of the payments made pursuant to
this paragraph.

(c) Every registered pioneer investor shall agree to incur
periodic expenditures, with respect to the pioneer area allo-
cated to it, until approval of its plan of work pursuant to para-
graph 8, of an amount to be determined by the Commission.
The amount should be reasonably related to the size of the pio-
neer area and the expenditures which would be expected of a
bona fide operator who intends to bring that area into commer-
cial production within a reasonable time.
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8. (a) Within six months of the entry into force of the Con-
vention and certification by the Commission in accordance with
paragraph 11, of compliance with this resolution, the pioneer
investor so registered shall apply to the Authority for approval
of a plan of work for exploration and exploitation, in accord-
ance with the Convention. The plan of work in respect of such
application shall comply with and be governed by the relevant
provisions of the Convention and the rules, regulations and
procedures of the Authority, including those on the operational
requirements, the financial requirements and the undertakings
concerning the transfer of technology. Accordingly, the Author-
ity shall approve such application.

(b) When an application for approval of a plan of work is
submitted by an entity other than a State, pursuant to sub-
paragraph (a), the certifying State or States shall be deemed
to be the sponsoring State for the purposes of Annex III, article
4, of the Convention, and shall thereupon assume such obliga-

. tions.

(c) No plan of work for exploration and exploitation shall be
approved unless the certifying State is a Party to the Conven-
tion. In the case of the entities referred to in paragraph 1 (a)
(ii), the plan of work for exploration and exploitation shall not
be approved unless all the States whose natural or juridical
Efersons comprise those entities are Parties to the Convention.

any such State fails to ratify the Convention within six
months after it has received a notification from the Authority
that an application by it, or sponsored bg it, is pending, its sta-
tus as a pioneer investor or certifying State, as the case may
be, shall terminate, unless the Council, by a majority of three
fourths of its members present and voting, decides to postpone
the terminal date for a period not exceeding six months.

9. (a) In the -allocation of production authorizations, in ac-
cordance with article 151 and Annex III, article 7, of the Con-
vention, the pioneer investors who have obtained approval of
plans of work for exploration and exploitation shall have prior-
ity over all applicants other than the Enterprise which shall be
entitled to production authorizations for two mine sites includ-
ing that referred to in article 151, paragraph 5, of the Conven-
tion. After each of the pioneer investors has obtained produc-
tion authorization for its first mine site, the priority for the
Enterprise contained in Annex IIl, article 7, paragraph 6, of
the Convention shall apply.

(b) Production authorizations shall be issued to each pioneer
investor within 30 days of the date on which the pioneer inves-
tor notifies the Authority that it will commence commercial
groduction within five years. If a pioneer investor is unable to

egin production within the period of five years for reasons be-
yond its control, it shall apply to the Legal and Technical Com-
mission for an extension of time. That Commission shall grant
the extension of time, for a period not exceeding five years and
not subject to further extension, if it is satisfied that the pio-
neer investor cannot begin on an economically viable basis at
the time originally planned. Nothing in this subparagraph
shall prevent the Enterprise or any other pioneer applicant,
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who has notified the Authority that it will commence commer-
cial production within five years, from being given a priority
over any apglicant who has obtained an extension of time
under this subp p

(c) If the Authority, upon being given notice, pursuant to
subparagraph (b), determines that the commencement of com-
mercial production within five years would exceed the produc-
tion ceiling in article 151, paragraphs 2 to 7, of the Conven-
tion, the applicant shall hold a priority over any other appli-
cant for the award of the next production authorization allowed
by theitproduction ceiling.

(d) If two or more pioneer investors apply for production au-
thorizations to begin commercial production at the same time
and article 151, paragraghs 2 to 7, of the Convention, would
not permit all such production to commence simultaneously,
the Authority shall notify the pioneer investors concerned.
Within three months of such notification, they shall decide
whether and, if so, to what extent they wish to apportion the
allowable tonnage among themselves.

(e) If, pursuant to subparagraph (d), the pioneer investors

~concerned - decide not to apportion the available production
among themselves they s agree on an order of priority for
production authorizations and all subsequent a}:glications for
.production authorizations will be granted after those referred
to in this subparagraph have been approved.

o) If, egursuant to .subparagraph 81), the pioneer investors
concerned decide to apportion the available production among
themselves, the Authority shall award each of them a produc-
tion authorization for such lesser quantity as they have agreed.
In each case the stated groduction requirements of the appli-
cant will be approved and their full production will be allowed
as soon as the production ceiling admits of additional capacity
sufficient for the applicants involved in the competition. All
subsequent applications for production authorizations will only
be granted r the requirements of this subparagraph have
been met and the applicant is no longer subject to the reduc-
tion oﬁtproduction provided for in this subparagraph.

(g) If the parties fail to reach agreement within the stated
time period, the matter shall be decided immediately by the
means provided for in paragraph 5(c) in accordance with the
criteria set forth in Annex III, article 7, paragraphs 3 and 5,
of the Convention.

10. (a) Any rights acquired by entities or natural or juridical
persons which possess the nationality of or are effectively con-
trolled by a State or States whose status as certifying State
has been terminated, shall lapse unless the pioneer investor
changes its nationality and sponsorship within six months of
z:h)e date of such termination, as provided for in subparagraph
c).

(b) A pioneer investor may change its nationality and spon-
sorship from that existing at the time of its registration as a
pioneer investor to that of any State Party to the Convention
which has effective control over the pioneer investor in terms
of paragraph 1 (a).
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(c) Changes of nationality and sponsorship pursuant to this
paragraph shall not affect any right or priority conferred on a
pioneer investor pursuant to paragraphs 6 and 8.

11. The Commission shall:

(a) provide each pioneer investor with the certificate of
compliance with the provisions of this resolution referred
to in paragraph 8; and

(b) include in its final report required by pardgraph 11
of resolution I of the Conference details of all registrations
of pioneer investors and allocations of pioneer areas pursu-
ant to this resolution.

12. In order to ensure that the Enterprise is able to carry out
activities in the Area in such a manner as to keep pace with
States and other entities:

(a) every registered pioneer investor shall:

(i) carry out exploration, at the request of the Com-
mission, in the area reserved, pursuant to paragraph
3 in connection with its application, for activities in
the Area by the Authority through the Enterprise or
in association with developing States, on the basis
that the costs so incurred plus interest thereon at the
rate of 10 percent per annum shall be reimbursed;

(ii) provide training at all levels for personnel des-
ignated by the Commission;

(iii) undertake before the entry into force of the Con-
vention, to perform the obligations prescribed in the
Convention relating to transfer of technology;

(b) every certifying State shall:

(i) ensure that the necessary funds are made avail-
able to the Enterprise in a timely manner in accord-
an::ie with the Convention, upon its entry into force;
an

(ii) report periodically to the Commission on the ac-
tivities carried out by it, by its entities or natural or
juridical persons.

13. The Authority and its organs shall recognize and honour
the rights and obligations arising from this resolution and the
decisions of the Commission taken pursuant to it.

14. With prejudice to paragraph 13, this resolution shall
have effect until the entry into force of the Convention.

15. Nothing in this resolution shall derogate from Annex III,
article 6, paragraph 3(c), of the Convention.

ANNEX II.—STATEMENT OF UNDERSTANDING CONCERNING A SPE-
cIFiIc METHOD To BE USED IN ESTABLISHING THE OUTER EDGE
OF THE CONTINENTAL MARGIN

The Third United Nations Conference on the Law of the Sea,

Considering the special characteristics of a State’s continental
margin where: (1) the average distance at which the 200 metre
isobath occurs is not more than 20 nautical miles; (2) the greater
proportion of the sedimentary rock of the continental margin lies
beneath the rise; and
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Taking into account the inequity that would result to the State
from the application to its continental margin of article 76 of the
Convention, in that, the mathematical average of the thickness of
sedimentary rock along a line established at the maximum distance
permissible in accordance with the provisions of pa.ragragh 4(a) (i)
and (ii) of the article as representing the entire outer edge of the
continental margin would not be less than 3.5 kilimetres; and that
more than half of the margin would excluded thereby;

Recognizes that such State may, notwithstanding the provisions
of article 76, establish the outer edge of its continental margin by
straight lines not exceeding 60 nautical miles in length connecting
fixed points, defined by latitude and longitude, at each of which the
thickness of sedimentary rock is not less than 1 kilometre,

W{)lere a lStat;e tTiist‘.abli:}l:e(sl the cf)_u:teﬁ' edgtci.1 of i::cgoallx;inental maxl';
gin by applying the method set forth in the p ing p P
of this statement, this method may also be utilized ﬂy a
neighbouring State for delineating the outer edge of its continental
margin on a common geological feature, where its outer edge would
lie on such feature on a line established at the maximum distance

ermissible in accordance with article 76, paragraph 4(a) (i) and
ii), along which the mathematical average of the thickness of sedi-
mentary rock is not less than 3.5 kilometres,

The Conference requests the Commission on the Limits of the
Continental Shelf set up pursuant to Annex II of the Convention,
to be governed by the terms of this Statement when making its rec-
ommendations on matters related to the establishment of the outer
edge of the continental margins of these States in the southern
part of the Bay of Bengal.
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